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Editor’'s Note: This article is a direct response to Captain
Barry's article: Modernizing the Manual for Courts-Martial
Rule-Making Process: A Work in Progress, which appeared in
\olume 165, Military Law Review. Captain Barry'sreply, which
follows this article, directly addresses Captain Maggs's criti-
cisms of his proposal, as well as the peripheral issues Captain
Maggs discusses. The Editorial Board of the Military Law
Review invites further comment on the Manual for Courts-Mar-
tial rule-making process.

CAUTIOUS SKEPTICISM ABOUT THE BENEFIT OF
ADDING MORE FORMALITIESTO THE
MANUAL FOR COURTS-MARTIAL RULE-MAKING
PROCESS:

A RESPONSE TO CAPTAIN KEVIN J. BARRY

CAPTAIN GREGORY E. Maces!

I. Introduction

In Modernizing the Manual for Courts-Martial Rule-Making Pro-
cess. A Work in Progress,? Captain Kevin J. Barry, U.S. Coast Guard
(Retired), describes the great and steady progress that has occurred in the

1. Judge Advocate General’s Corps, United States Army Reserve, and Professor of
Law, George Washington University. Captain Maggs has served as an individua mobiliza-
tion augmentee (IMA) assigned to the Office of The Judge Advocate Genera (OTJAG),
Criminal Law Division (CLD) since 1996. In this capacity, he has provided support to
officers assigned to the Joint Service Committee and its Working Group, which has hel ped
develop his interest in the Manual for Courts-Martial, including its rule-making
process. While performing a recent active duty for training in the CLD, CPT Maggs had
the opportunity to begin an article expressing his views and opinions about another author’s
proposed amendments to the Manual for Courts-Martial rule-making process (see footnote
2). While writing this article, CPT Maggs received extremely helpful suggestions and
assistance from Colonel Charles E. Trant, Colonel Mark W. Harvey, Lieutenant Colonel
Denise Lind, and Lieutenant Colonel Lisa Schenck. For their help and assistance, CPT
Maggsis most grateful. CPT Maggs acknowledges that the opinions and conclusions con-
tained inthisarticleare his, and do not necessarily reflect the views of the Army, The Judge
Advocate General, or any government agency.

1



2000] CRITIQUE OF MCM FORMALITIES 2

methods for adopting changes to the Manual for Courts-Martial (MCM).2
As his article demonstrates,* the amendment process has become much
more open and responsive to outside views than in decades past. Signifi-
cant improvements noted by Captain Barry include the following:

e Since 1982, the Department of Defense (DOD) has had a
policy of publishing notice of amendments to the MCM in the
Federal Register and waiting seventy-five days for public com-
ment before submitting them to the President for promulgation
by executive order.®

* Alsosince 1982, the notice printed in the Federal Register
has included not only a summary of proposed amendments, but
also information about where and how to obtain their full text.

*  Since 1993, the Federal Register has included the full text
of non-binding commentary to be published with new MCM pro-
visionsin the familiar “Discussion” and “Analysis’ sections.”

e Also since 1993, the Joint Service Committee on Military
Justice (JSC), which has responsibility for preparing MCM rule
changes for the President’s issuance, has held public meetings
for the purpose of receiving comments during the seventy-five
day waiting period.®

e Since 1994, the JSC has published full-text notice of pro-
posed changes to the MCM and new commentary prior to the
public meeting and prior to their approva as amendments to be
submitted to the President.®

e Since 1996, a DOD Directive has obliged the JSC to “con-
sider al views presented at the public meeting and written com-

2. Kevin J. Barry, Modernizing the Manual for Courts-Martial Rule-Making Pro-
cess: AWbrkin Progress, 165 MiL. L. Rev. 237 (2000).

3. See MANUAL FOR CourTs-MARTIAL, UNITED STATES (1998) [hereinafter MCM].

4. SeeBarry, supranote 2, at 241-64.

5. Seeid. at 249 (citing Department of Defense Policy Notice, 47 Fed. Reg. 3401
(Jan. 25, 1982)).

6. See, eg., 47 Fed. Reg. 15,823 (Apr. 13, 1982).

7. See Barry, supra note 2, at 252.

8. Seeid.

9. Seeid. at 252-53.
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ments submitted during the seventy-five day period in
determining the final form of any proposed amendments.” 10

e Starting in 2000, the JSC will send annual calls for propos-
als to the judiciary, trial, and defense organizations, the Judge
Advocate General schools, and elsewhere. 1t alsowill publishan
invitation in the Federal Register for the public to submit propos-
st

Although Captain Barry acknowledges the significance of the
changesin the JSC process over the years, he believes that much room for
progress still remains. He suggests that the recent high profile sexual mis-
conduct cases relating to Lieutenant Kelly Flinn,12 the drill sergeants at
Aberdeen Proving Ground,'3 Sergeant M ajor of the Army Gene C. McKin-
ney,’* and Major General David Hale'® have “raised questions about
whether the military trial processisfair.”16 Captain Barry believesthat one
“crucially important issue”’ 1’ that “bears decidedly on . . . perceptions of
fairness’ of the military justice system,® but which has “received consid-
erably less attention” than other issues,' is “the method by which amend-

10. Id. at 259 (quoting DOD DirecTive 5500.17, ROLE AND RESPONSIBILITIES OF THE
JoiNT Service CommITTEE ON MILITARY JusTice (JSC) at encl. 2, E2.4.6 (May 8, 1996) (inter-
nal quotation marks omitted) [hereinafter DOD Directive 5500.17]).

11. Seeid. at 262.

12. On 28 January 1997, charges of disobedience of a“no contact” order, false state-
ments, fraternization, and adultery were preferred against Lieutenant Flinn. The Assistant
Secretary of the Air Force approved her resignation in lieu of trial with a characterization
of general under honorable conditions. See Tony Capaccio, Pilot Errors, AM. JOURNALISM
Rev., Oct., 1997, at 18 (summarizing the entire Kelly Flinn incident).

13. From November 1996 to April 1998, forty-nine male cadre members and drill
sergeants were investigated for sexual misconduct at Aberdeen Proving Ground (APG).
Five APG drill sergeants and atraining unit company commander weretried by court-mar-
tial. Oneformer APG drill sergeant wasfound not guilty for misconduct whilean APG drill
sergeant. Captain Derrick Robertson was sentenced to confinement for three years, total
forfeiture of all pay and allowances, and dismissal from the service. His pretrial agreement
limited confinement to twelve monthswith eight months suspended. Staff Sergeant Delmar
Simpson was sentenced to confinement for twenty-five years, total forfeitures, reduction to
Private E-1, and a dishonorable discharge. Staff Sergeant Vernell Robinson Jr. was sen-
tenced to confinement for six months, total forfeitures, and a dishonorable discharge. Staff
Sergeant Wayne Gamble was sentenced to confinement for ten months, total forfeitures,
reduction to E1, and a dishonorable discharge. Staff Sergeant Herman Gunter was sen-
tenced to reduction from staff sergeant to specialist, and areprimand. Staff Sergeant Mar-
vin C. Kelley was sentenced to reduction from staff sergeant to private E-1, to be confined
for ten months, and to be discharged from the service with a dishonorable discharge. See
Tom Curley & Steven Komarow, For Army, the Focus Now Turns to Remaining Cases,
USA TopAy, Apr. 1997 (summarizing charges and verdicts).
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ments to the Manual for Court-Martial . . . are proposed, considered, and
adopted.”?® Accordingly, in Part IV of his article,?* Captain Barry
advances various “ Recommendations for the Future”?? for improving the

14. On 16 March 1999, Command Sergeant Major Gene C. McKinney, the former
Sergeant Major of the Army was convicted, contrary to his pleas, by a court composed of
officer and enlisted members of one specification of obstruction of justice in violation of
UCMJ Article 134. He was sentenced to reduction to Master Sergeant. He was acquitted
of four specifications of maltreatment of subordinates, one specification of simple assault,
four specifications of wrongful solicitation to commit adultery, one specification of adul-
tery, one specification of obstruction of justice, two specifications of communication of a
threat, four specifications of indecent assault, and one specification of assault on asuperior
commissioned officer. Thefindings and sentence were approved by the general court-mar-
tial convening authority on 28 August 1998. See McKinney v. lvany, 48 M.J. 908 (Army
Ct. Crim. App. 1998) (providing these and other details); ABC News, Inc. v. Powell, 47
M.J. 363 (1997) (same).

15. On 17 March 1998, Major General David R.E. Hale was found guilty in accor-
dance with his pleas of seven specifications of conduct unbecoming an officer and one
specification of making afalse official statement. Major General Hale had improper rela
tionshipswith the spouses of four subordinates and then lied about it to hissuperiors. Major
Genera Hale was sentenced by amilitary judge to receive areprimand, forfeiture of $1500
pay per month for twelve months and a $10,000 fine. In accordance with the terms of a
pretrial agreement, the general court-martial convening authority reduced the forfeituresto
$1000 pay per month for twelve months, and approved the remainder of the adjudged sen-
tence. See Harry G. Summers, Defining Deviancy Down in the Army, WasH. TimMes, Mar.
23,1999, at A19. Hewas subsequently retired at the direction of the Secretary of the Army
in the grade of Brigadier General. See Army Secretary Takes Back Star from Retired Gen-
eral; Demoted Officer Convicted of Affairs with Wives of Four Subordinates, BALT. Sun,
Sept. 3, 1999, at 4A.

16. Barry, supra note 2, at 239.

17. 1d. at 240.

18. Id.

19. Id.

20. Id. Captain Barry’s assertion that the process for amending the MCM has
received little public attention appears correct. The Office of The Judge Advocate General
(OTJAG), Criminal Law Division (CLD), isresponsiblefor answering most questionsfrom
the public about the Army cases in the military justice system that are directed to the Pres-
ident, Congress, Secretary of the Army, Chief of Staff of the Army, and The Judge Advo-
cate General. Colonel Mark Harvey, Deputy Chief, OTJAG-CLD, indicated that
approximately 1500 |etters were received from the public from 1996-2000. Aside from
correspondence from the Standing Committee on Armed Forces Law, the National Institute
of Military Justice, and lawyers affiliated with these organizations, no correspondence
reguesting more public participation in the JSC was received. Out of hundreds of newspa
per articles relating to the Aberdeen Proving Ground cases, and the courts-martial of Ser-
geant Mgjor of the Army Gene C. McKinney and Mgjor General David R.E. Hale, none
expressed concern about the JSC process. |nterview with Colonel Mark W. Harvey, Deputy
Chief, Office of the Staff Judge Advocate, Criminal Law Division, in Arlington, Va. (21
July 2000) [hereinafter Harvey Interview].

21. SeeBarry, supra note 2, at 264-76.
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method of creating and amending the procedural and evidentiary rulesfor
courts-martial.

Although Captain Barry does not enumerate them, he puts forth a
total of seven specific proposals. Three recommendations are based on a
resolution of the American Bar Association (ABA) House of Delegates.?3
In 1997, at the recommendation of the ABA’s Standing Committee on
Armed Forces Law (SCAFL), the ABA House of Delegates approved the
following resolution:

RESOLVED, That the American Bar Association recommends
that federal law be amended to model court-martial rule-making
procedures on those procedures used in proposing and amending
other Federal court rules of practice, procedure, and evidence by
establishing:

(1) a broadly constituted advisory committee, including
public membership and including representatives of the bar, the
judiciary, and legal scholars, to consider and recommend rules of
procedure and evidence at courts-martial;

(2) amethod of adopting rules of procedure and evidence
at courts-martial which is generally consistent with court rule-
making procedure in Federal civilian courts;

(3) requirements for reporting to Congress [and] a waiting
period for rules of procedure and evidence at courts-martial .%*

The fourth proposal is derived from a 1973 law review article by
Major General Kenneth Hodson.?> In the article, General Hodson urged
that “a Military Judicial Conference, headed by the Chief Judge of the
Court of Military Appeals, be established and given power to prescribe
rules of procedure and evidence.”?® As described more fully below,?” this
proposal relates closely to the ABA's second recommendation because the

22. 1d. at 264.

23. Seeid. at 264-69.

24. American Bar Association, Summary of Action of the House of Delegates, 1997
Midyear Meeting, San Antonio, Texas 2 (1997) [hereinafter ABA Summary].

25. See Kenneth J. Hodson, Military Justice: Abolish or Change, 22 Kan. L. Rev.
31 (1973).

26. 1d. at 53.

27. Seeinfra Part 111.D.
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Judicial Conference headed by the Supreme Court leads the court rule-
making procedurein civilian courts.

The final three recommendations for the future come from Captain
Barry himself. First, Captain Barry urges creating an enforceable “ mech-
anism to make available to the public the contents and justifications
for. .. proposas. .. generated within the DOD.”?® Second, Captain Barry
recommends making available to the public “the minutes of the meetings
of JSC (and of itsworking group) and the decisions on proposals generated
within the JSC and the DOD.”?° Third, Captain Barry advocates expand-
ing the membership of the JSC beyond “the five officers chiefly responsi-
ble for the administration of military justice in the five services.”3°

When Captain Barry addresses the subject of military justice, his
thoughts warrant attention and reflection because of his long and distin-
guished experience in the field. During his twenty-five years on active
duty in the Coast Guard, Captain Barry served in a variety of important
positions, including Chief Trial Judge, appellate military judge, and chief
of the Coast Guard’s L egislative Division.3! Sinceretiring from active ser-
vice, Captain Barry has developed an extensive private practicein military
and veteranslaw. He also has played key rolesin leading military law pro-
fessional organizations, including the National Institute of Military Justice,
the Judge Advocates Association, and the ABA’s SCAFL .32 The SCAFL’s
views are similarly influential because of the vast military and legal expe-
rience of its membership, including dozens of retired judge advocates,
some of whom are retired general officers. The specific endorsement of
most of the proposals by the ABA and by the legendary Mgjor General
Hodson, needless to say, makes Captain Barry’s ideas even more worthy
of study.

This article addresses Captain Barry’s proposals. Part 11, begins by
discussing three preliminary considerations concerning the MCM rule-
making procedure.®® First, recent history suggests that the MCM probably
will undergo only incremental changes for the foreseeable future. Second,
the process of amending the MCM islargely irrelevant to most of the major
military justice reforms now being urged. Third, changes to the MCM

28. Barry, supranote 2, at 275.
29. Id.

30. Id.

31. Seeid. at 237 n.1.

32. Seeid.

33. SeeinfraPart II.
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rule-making process would affect the present balance of powers between
Congress and the President, possibly producing unintended adverse conse-
quences.

Part |11 then responds to each of Captain Barry’s seven recommenda:
tions.3* On the whole, none of the proposals is radical or dangerous.
Indeed, each is closely analogous to the federal civilian criminal justice
system. In addition, no insurmountablelegal obstacleswould prevent their
adoption. Yet, closer inspection suggests that, in light of all the progress
that already has occurred in the methods for amending the MCM, none of
the proposals would yield significant new benefits. At the same time, all
but one or two of the proposalswould impose at least some significant bur-
densor costs. For these reasons, at least at present, the JSC, the DOD, the
President, and Congress should view Captain Barry’'s recommendations
with cautious skepticism.3®

Il. Preliminary Considerations

Before assessing the desirability of adding new procedures and for-
malities to the MCM rule-making process, three preliminary consider-
ations require attention: (1) the nature of future amendmentsto the MCM
or, put another way, what the MCM rule-making processlikely will be used
for; (2) the kinds of reforms now being sought for the military justice sys-
tem; and (3) the effect changes to the MCM rule-making process might
have on the balance of powers between the President and Congress. The
following discussion addresses these three considerations.

A. Changesto the MCM that Will Occur in the Future

What kind of changes to the MCM will occur in the future? The
nature of the changes certainly matters a great deal to the process. If only
adjustments to individual rules of evidence and procedure are likely to
happen, rather than sweeping systemic changes, then the need for an exten-
sive revision of the MCM rule-making process seems less important. The

34. SeeinfraPartlll.
35. SeeinfraPart IV.



2000] CRITIQUE OF MCM FORMALITIES 8

fina results probably will not vary much no matter how amendments are
processed before the President approves them.

The MCM, to be sure, has seen dramatic changes in the past fifty
years. In 1951, the President promulgated a new version of the MCM,36
designed to conform to the newly enacted UCMJ.3” The President
approved asignificantly revised version of the MCM in 1969, taking into
account the extensive changesin military law wrought by the Military Jus-
tice Act of 1968.3° In 1980, the President codified the Military Rules of
Evidence,*° largely following the codification of the civilian Federal Rules
of Evidence in 1975.41 The last major revision occurred in 1984. In that
year, the President adopted the codified Rules for Courts-Martial
(R.C.M.),*? and made substantial changes to address revisions in the
UCMJ caused by the Military Justice Act of 1983.43 These major revisions
undoubtedly had a dramatic effect on the substance and practice of military
law.

The nature of MCM amendments, however, has changed since 1984.
The President has amended the MCM regularly, but as military jurispru-
dence has become more similar to civilian criminal procedure (except in

36. See ManuaL For CourTs-MaARTIAL, UNITED StaTes (1951); see also CoLoNEL
CHARLES L. DeckER, DEP'T oF ARMY, LEGAL AND LEGISLATIVE Basis, MANUAL FOR COURTS-
MARTIAL UNITED StATES 1951, The Army Library, Washington D.C. (1951) (discussing the
history, preparation, and processing of the 1951 MCM).

37. Congress enacted the UCMJ on 5 May 1950, but delayed its effective date until
31 May 1951. See Act of May 5, 1950, 64 Stat. 108 (codified as amended at 10 U.S.C. §8
801-946); see also INDEx AND LEGISLATIVE HisTory UNIFOrRM CobE oF MILITARY JUSTICE
(1950) (setting forth the extensive legidlative history, hearings, reports, and floor debates
prior to passage of the Uniform Code of Military Justice).

38. See MANUAL FoR CourTs-MARTIAL, UNITED STATES (1969); see also U.S. Der'T oF
ARMY, Pam. 27-2, ANALYSIS oF CONTENTS OF MANUAL FOR CourTsS-MARTIAL, UNITED STATES
1969, Revisep Epition (July 1970) (containing a paragraph by paragraph analysis of the
changes made in the 1969 MCM).

39. See Military Justice Act of 1968, 82 Stat. 1334 (1968). This act, which became
effective in 1969, among other things established the present role of the military judge in
courts-martial. See John S. Cooke, Military Justice and the Uniform Code of Military Jus-
tice, ARmy LAaw., Mar. 2000, at 3 (discussing this history).

40. See STEPHEN A. SALTZBURG ET AL., MILITARY RULES oF EvipEncE MANUAL (3d ed.
1991).

41. See STePHEN A. SALTZBURG ET AL., FEDERAL RULES oF EviDENCE MANUAL 4 (7th ed.
1998).

42. Exec. Order No. 12,473, 49 Fed. Reg. 17,152 (Apr. 23, 1984); Exec. Order No.
12,484, 49 Fed. Reg. 28,825 (July 13, 1984).

43. SeeMilitary Justice Act of 1983, Pub. L. No. 98-209, 97 Stat. 1393 (1983); John
S. Cooke, Highlights of the Military Justice Act of 1983, ArRmy Law., Feb. 1984, at 4. The
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the area of sentencing), sweeping revisions appear to have become some-
thing of thepast. Most of the recent amendmentsto the MCM have strived
to serve one of three limited purposes. These amendments either correct
errors or oversights in existing rules, conform the rules of procedure and
evidence to legidative changes to the UCMJ, or bring military law into
alignment with civilian criminal law. They have not attempted bold
reformsthat effect the overall structure of the MCM.

The 1999 amendments to the MCM provide good illustrations of the
incremental character of recent changes.** The first section of the Presi-
dent’s executive orders alters six procedural rules. These alterations cor-
rect oversights and vestiges from past laws. For example, the first change
deletes the words “ active duty” from the qualifications for military judges
in R.C.M. 507(c).*® This revision allows Reserve Component judges to
conduct trials during inactive duty training and travel .*6 Therevisionsalso

43. (continued) Military Justice Act of 1983 directed the Secretary of Defense to
establish acommission to study and make recommendations to Congress regarding the fol-
lowing issues:

1. Whether the sentencing authority in court-martial cases should be
exercised by amilitary judgein all non-capital casesto which amilitary
judge has been detailed;

2. Whether military judges and the Courts of Military Review should
have the power to suspend sentences;

3. Whether the jurisdiction of the special court-martial should be
expanded to permit adjudgment of sentences including confinement of
up to one year, and what, if any, changes should be made to current
appellate jurisdiction;

4. Whether military judges, including those presiding at special and
general courts-martial and those sitting on the Courts of Military
Review, should have tenure;

5. What should be the elements of afair and equitable retirement system
for the judges of the United States Court of Military Appeals.

The resulting Military Justice Act of 1983 Advisory Commission was composed of
six military and three civilian members. Over aone-year period, the Commission heard tes-
timony from twenty-seven witnesses, including civilian experts, and received public com-
ment from sources including retired military leaders, public interest groups, bar
associations and experts in military justice and criminal law. The Commission’s charter
and notice of hearingswas published in the Federal Register. See THE MiLITARY JusTice AcT
oF 1983 Abvisory CommissioN ReporT (1984) [hereinafter 1983 ReporT].

44, See Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (Oct. 6, 1999).

45. 1d.

46. See Martin Sitler, Explanation of the 1999 Amendments to the Manual for
Courts-Martial, ARmY Law., Nov. 1999, at 27.
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bring military law into accordance with recent developments in civilian
criminal procedure. For instance, the amendments create special rulesfor
testimony by children in child abuse and domestic violence cases,*’ and
recognize a psychotherapist-patient privilege.*® Additional changes make
adjustments to existing rules. For instance, the changes expand the evi-
dence admissible at sentencing, identify anew aggravating factor in capital
cases, and define an offense of reckless endangerment under UCMJArticle
134.%% Other recent proposals have similarly limited scopes.

The near future probably holds more of the same. The military justice
system has matured during the fifty years since passage of the UCMJ.5!
The number of courts-martial held annually has declined dramatically.>?
Most importantly, the MCM now has amaodern, codified structurelikely to
endure for the long term. Consequently, most new changes to the MCM
arelikely to correct problems affecting afew cases, or to adapt the rules of
evidence and procedure so that they conform to incremental amendments
to the UCMJ by Congress or developments occurring outside the armed
forces.

In the military, leaders always must ook forward and must avoid the
mistake—as the quip goes—of preparing to fight the last war, instead of the
next. Accordingly, in assessing the procedures for amending the MCM,
the question should not be whether the current procedures could have han-
dled massive revisions of the kinds seen in 1951, 1969, 1980, or 1984.53

47. Seeid. at 28.

48. Seeid. at 29.

49. Seeid.

50. Changes proposed by the JSC in 1998 and 2000 will conform the MCM to legis-
lative amendments to the UCM J concerning Article 56a (Sentenceto Confinement Without
Eligibility for Parole) and Article 19 (Jurisdiction of Special Courts-Martial). See 65 Fed.
Reg. 39,883 (June 28, 2000); 63 Fed. Reg. 25,835 (May 11, 1998).

51. The military appellate courts and Court of Appeals for the Armed Forces have
authored more than 100 volumes over the last fifty years of military justice caselaw, pro-
viding a significant body of law filling in the details and providing ajudicial explanation
for the UCMJ and MCM.

52. During the past three years alone, the total number of general and special courts-
martia in the Army, Navy, Air Force, and Coast Guard have fallen from 5259 to 4397, for
atotal decrease of 16%. Compare Annua Reports on Military Justice for the Period Octo-
ber 1, 1998 to September 30, 1999 secs. 3-6, available at http://www.armfor.uscourts.gov/
annual/FY 97/FY 97Rept.htm (last visited 4 Aug. 2000) (same). The long-term decreasing
trend iseven more dramatic inthe Army. SeeLawrence J. Morris, Our Mission, No Future:
The Case for Closing the United States Army Disciplinary Barracks, 6 Kan. JL. & Pus.
PoL’y 77, 88 (1996) (noting that the number of general and special courts-martial in the
Army hasfallen from 6803 in 1980 to 1178 in 1995).
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Rather, the question is whether the current procedures—which are now far
more open—will satisfy the needs of the present and future, during which
times the MCM likely will face annual revisions that add or adjust only a
few rules at atime.

B. Limitations of Changes to the Rule-Making Process

Captain Barry and other proponents of reforming the MCM rule-mak-
ing process surely do not view changing the processasan end initself. On
the contrary, they presumably see their reform proposals as the means to
an end. They must believe that a better rule-making process will facilitate
adoption of better rules, producing an improved military justice system.

Accordingly, in ng the need for reforming the MCM rule-mak-
ing procedures, two questionsarise: (1) What kinds of changesto the mil-
itary justice system do reformers want to make?; and (2) Will altering the
MCM rule-making procedures bring about those changes?

For decades, commentators repeatedly have raised a familiar set of
concerns about the military justice system. Presumably, many of the advo-
cates who want to reform the MCM rule-making process hope that new
procedureswill overcomelong-standing Department of Defense resistance
to changing the system to address these concerns. They also may expect a
new process to help them deal with other serious problemsin the future.

For example, one recurring criticism of the military justice system,
articulated mostly by attorneysrather than the general public, concernsthe

53. Thisarticle does not suggest that the MCM rule-making procedures were neces-
sarily inadeguate in the past. Historically, major changes to the MCM generally have
occurred in response to amendments to the UCMJ by Congress. In this context, greater
public participation in the MCM rule-making process would have provided the President
only limited benefits. The President had little discretion in conforming the MCM to the
UCMJ revisions. Congress, moreover, typically has received significant public input
before amending the UCMJ. As Captain Barry carefully describes, “[i]n the early years of
the UCMJ, there was significant civilian interest in the military justice system, and there
was notable input by civilian groupsinto the legidlative process affecting statutory changes
to military justice. However, there seems to be no evidence of a similar interest or partici-
pation in the rule-making process.” Barry, supra note 2, at 244. It also bears noting that
the President and the DOD have never shut out the public; although organizations and indi-
viduals with an interest in the military justice process sometimes have not availed them-
selves of the opportunity, they have always been free to communicate with the President
and military officials regarding military justice matters.
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independence of the military judiciary. Under the UCMJ and MCM, tria
and appellate judges have no tenure of office.> In theory, if these judges
render unpopular decisions, the Judge Advocate General for the service
concerned could reassign them to non-judicial duties.>®> Although tenure
of office does not necessarily immunize judges from outside pressure (as
elected and appointed civilian judges have experienced), some commenta-
tors have argued that giving military judges fixed terms would make them
more independent.®® To date, however, neither Congress nor the Supreme
Court has required the services to give their judges tenure of office.>’

54. SeeFredricl. Lederer & Barbara S. Hundley, Needed: An Independent Military
Judiciary—A Proposal to Amend the Uniform Code of Military Justice, 2Wwm. & MARy BiLL
Rrs. J. 629, 629-30 (1994). The civilian judges of the Court of Appeals for the Armed
Forces serve for terms of fifteen years. See 10 U.S.C. § 142(b) (2000). In 1999, the Sec-
retary of the Army approved limited tenurefor Army judges. See U.S. Der'T oF ARMY, REG.
27-10, MiLITARY JusTiCE, paras. 8-1g and 13-12 (1999) (providing tenure for Army trial and
appellate judges for a minimum of three years with limited exceptions).

55. SeeLederer & Hundley, supra note 54, at 629-30.

56. See Hodson, supra note 25, at 53; Lederer & Hundley, supra note 54, at 668-73;
Michael |. Spak & Jonathon P. Tomes, Courts-Martial: Timeto Play Taps, 28 Sw. U. L. Rev.
481, 531-33 (1999); Andrew M. Ferris, Comment, Military Justice: Removing the Proba-
bility of Unfairness, 63 U. Cin. L. Rev. 439, 488-92; Karen A. Ruzic, Note, Military Justice
and the Supreme Court’s Outdated Sandard of Deference: Weiss v. United States, 70 CHi.-
KEenT. L. Rev. 265, 284-89 (1994).

57. At the request of Congress, the Military Justice Act of 1983 Advisory Commis-
sion considered this issue and recommended against providing tenure to military trial and
appellate judges. See 1983 RerorT, supra note 43, at 8-9. In Weiss v. United Sates, 510
U.S. 163, 181 (1994), the Supreme Court held that the accused failed to demonstrate that
thefactorsfavoring afixed term of office “ overcome the balance struck by Congress.” The
court gave the following three reasons for its decision:

(1) [A]lthough a fixed term of office is a traditional component of the
Anglo-Americancivilianjudicial system, afixed term of officehasnever
been apart of the military justicetradition, given that courts-martial have
been conducted in the United Statesfor more than 200 years without the
presence of atenured judge and for morethan 150 yearswithout the pres-
ence of any judge at al; (2) while this does not mean that any practicein
military courts which might have been accepted at sometimein history
automatically satisfies due process, the historical fact that military
judges have never had tenure is afactor which must be weighed; and (3)
applicable UCMJ provisions and corresponding regulations, by insulat-
ing military judges from the effects of command influence, sufficiently
preserve judicia impartiality . . . .
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A second recurring criticism deals with the selection of court mem-
bers. At present, the convening authority selects the members eligible to
serve on courts-martial %8 Although judicial decisions forbid commanders
from using the power of selection to pack the court for the purpose of
obtaining a specific result,>® a commander with alack of integrity poten-
tially could skew choices in favor of the prosecution. Some reformers
would like to see panel members selected randomly, much like juror
veniresin civilian criminal cases, in order to remove any temptation a con-
vening authority might have to pervert the military justice system.®® Con-
gress and the JSC recently have been studying this issue.f!

A third, often repeated, criticism deals with the influence command-
ers have over the military justice system.5? Under current law, command-

58. See10 U.S.C. §825(d)(2) (2000) (“When convening acourt-martial, the conven-
ing authority shall detail as members thereof such members of the armed forces as, in his
opinion, are best qualified for the duty by reason of age, education, training, experience,
length of service, and judicial temperament.”).

59. SeeUnited Statesv. Hilow, 32 M.J. 439, 440 (C.M.A. 1991) (prohibiting stacking
of the pool of potential members of the court-martial).

60. See James A. Young, Revising the Court Member Selection Process, 163 MiL. L.
Rev. 91 (2000); Guy P. Glazier, He Called for His Pipe, and Called for his Bowl, and He
Called for his Members Three—Selection of Military Juries by the Sovereign: |mpediment
to Military Justice, 157 MiL. L. Rev. 1 (1998); Hodson, supra note 25, at 53.

61. In 1999, Congress directed the Secretary of Defense to submit a report on the
method of selection of members of the Armed Forces to serve on courts-martial. See
National Defense Authoization Act for Fiscal Year 2000 § 552, Pub. L. No. 106-65, 113
Stat. 513 (Oct. 5, 1999). Congress required that the report examine alternatives, including
random selection, to the current system of selection of members by courts-martial by the
convening authority. Congress specified that any alternative considered be consistent with
member selection criteriaof 10 U.S.C. § 25(d)(2). The JSC studied theissue and concluded
that the current practice best applies the criteria of Article 25(d), UCMJ, consistent with
demands of fairness and justice in the military justice system. See RerorT oF THE DOD
JoINT ServicE CoMMITTEE ON THE METHOD OF SELECTION oF MEMBERS OF THE ARMED FORCES
TO SERVE ON CouRTS-MARTIAL, ExECUTIVE SuMMARY (August 1999) (on file at the Criminal
Law Division of the Army Office of The Judge Advocate General).

62. Colonel Mark Harvey, of the OTJAG-CLD, indicated the most frequent criticism
by the public of the military justice system relates to the unit commander’s discretionary
decision to prefer charges and thereafter the general court-martial convening authority’s
decisionto refer the chargesto court-martial.  Following trial, thereisfrequent criticism of
the findings and sentence, and performance of the defense counsel. Complaints usually
originate from the accused, victim or from their family membersand friends. Criticism that
the convening authority hastoo many roles or too much power in the military justice system
isextremely rare. Colonel Harvey could recall lessthan ten complaints that the convening
authority had too much authority under the UCMJ. Harvey Interview, supra note 20. See
also supra note 20 (describing the role of OTJAG, CLD in responding to questions from
the public).
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ers determine whether to convene a court-martial® and what charges to
refer.54 After trial, they also have the power to approve or disapprove
guilty verdicts and the power to remit punishments.®® In addition, although
commanders may not attempt to influence courts-martial,% the reality
remains that the accused, the court-members, the witnesses, and the tria
counsel usually fall within their commands. Many commentators, accord-
ingly, believe that commanders should have less direct and indirect control
over military justice.’”

If reformers want to address these kinds of criticisms, the question
arises whether changing the MCM rule-making process would help to
achieve them. Generalizations are difficult because critics may see differ-
ent solutions. | am doubtful, however, that reforming the rule-making pro-
cess would have much effect on efforts to address these kinds of criticisms
for three reasons.

First, the UCMJ limits the kinds of changes that the President may
make through amendments to the MCM. Although the President has the
power to promulgate rules of evidence and procedure, these rules may not
contradict anything in the UCMJ, such as the panel member selection cri-
teriain Article 25(d).%® Asaresult, no matter what the MCM rule-making
process |ooks like, the President generally cannot effect radical changes to
the military justice system. For example, the President could not amend
the MCM to take away the commander’s discretion to decide which kinds
of courts-martial to convene, which charges to refer to courts-martial, or
which service members are eligible to serve as members of particular
courts-martial.

63. See 10 U.S.C. 88 822-824 (power to convene courts-martial).

64. Seeid. § 834 (referral of charges).

65. Seeid. 8 860 (actions of the convening authority after tria).

66. Seeid. 8 837 (prohibiting unlawful command influence).

67. See Spak & Tomes, supra note 56, at 512 (discussing the problems of the com-
mander’s strong influence); Hodson, supra note 25, at 45 (proposing arequirement to limit
prosecutorial discretion by requiring ajudge advocate to review acommander’s charges for
legal sufficiency); Donald W. Hansen, Judicial Functions for the Commander, 41 MiL. L.
Rev. 1, 40 (1968) (advocating a similar proposal).

68. See 10 U.S.C. 8 836 (authorizing the President to promulgate rules of evidence
and procedures “which may not be contrary to or inconsistent with” the UCMJ). See also
supra note 61 (discussing the Report of the DOD Joint Service Committee on the Method
of Selection of Members of the Armed Forces to Serve on Courts-Martial).
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Second, even if the MCM rule-making process allowed more externa
input, the President seems unlikely to use the process to make major
reforms of the military justice system. Inthe past, the President has refor-
matted the rules of evidence and procedure, but has not changed the overall
operation of the system. Instead, the President has left that kind of task to
Congress. For example, as noted above, Congress created military judges
inthe Military Justice Act of 1968;%° the President did not attempt this dra-
matic reform of the military justice system through executive order.

Third, proposals for reforming the MCM rule-making process gener-
aly involve adding more formalities. For instance, as noted above, Cap-
tain Barry advocates creating new committees, imposing new publication
requirements, delaying the effective date of changes, and so forth.”® Expe-
rience from other fields suggests that adding formalities of these kinds
generally impedes rule-making efforts.”* Indeed, the more significant and
the more controversial adesired amendment, the more likely someone will
use aformal procedure to block it.

In sum, changesto the process of amending the MCM, no matter how
reasonable, will not trigger radical change or facilitate any large-scale
reforms of the military justice system. Rather, asnoted in the previousdis-
cussion, they mostly will affect the manner in which the President makes
adjustments to the rules of evidence and procedure, either to correct errors
and oversights, or to implement incremental legid ative changes, or to con-
form the MCM to developments in the civilian courts.

C. Separation of Powers Concerns

Thestructure of the military justice system reflects abalance of power
between Congress and the President. At present, Congress controls the
content of the UCMJ, while the President has authority over the MCM.”2
Imposing new restrictions or procedures on the rule-making process may

69. See supra note 39.

70. SeesupraPart I.

71. SeeTodd D. Rakoff, The Choice Between Formal and Informal Modes of Admin-
istrative Regulation, 52 Apmin. L. Rev. 159, 162-65 (2000) (noting how movementsto less
formal rule-making increase the number of rules made by administrative agencies).

72. See10 U.S.C. § 836 (granting the President power to promulgate the rulesin the
MCM, so long as they do not conflict with the UCMJ).
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dilute the President’s power. Accordingly, any change to the MCM rule-
making process necessarily affects the overall balance of power.

Balances of power may shift from time to time within the boundaries
established by the Constitution. Yet, caution dictates careful thought
before weakening one political branch. In many instances, tampering with
long established balances of powers may have far-reaching effects and
unintended consequences. As one example, reducing the President’s
power over the MCM might cause him or his political subordinates to
adjust the manner in which they exercise their discretion in dealing with
military justiceissues. For instance, as noted below, the President may use
greater political scrutiny when appointing judges to the Court of Appeals
for the Armed Forces.

One response to the observation that the military justice system
reflects a balance of power might be that the President derives his power
to promulgate MCM provisions through UCMJ Article 36.7% If Congress
desired, it could eliminate this delegation. Using its power to “To make
Rules for the Government and Regulation of the land and naval
forces,” " Congress could establish its own rules of evidence and proce-
dure by statute. Accordingly, the argument would be that the balance of
power has no great constitutional significance.

This reasoning, although not necessarily incorrect, fails to take into
account the special role of the President in our system of government.
Article I1, section 2 makes the President the Commander in Chief.”™ In
United States v. Svaim,”® the Supreme Court held that this status gives the
President at least some authority over courts-martial, even in the absence
of legislation from Congress.”” The precise implications of this holding

73. Seeid.

74. U.S. Consr. art. 1, 88, cl. 14.

75. Seeid. art. 2,82, cl. 1.

76. 165 U.S. 553 (1897).

77. Seeid. at 558 (holding that “it is within the power of the president of the United
States, as commander in chief, to validly convene a genera court-martial” even without
express statutory authorization).

78. SeeWilliam F. Fratcher, Presidential Power to Regulate Military Justice: A Crit-
ical Sudy of Decisions of the Court of Military Appeals, 34 N.Y.U. L. Rev. 861, 862-63
(1959) (“Unlessrestricted by express statute, the President has power, under the Constitu-
tion, to issue regulations defining offenses within the armed forces, prescribing punish-
mentsfor them, constituting tribunal sto try such offenses, and fixing the mode of procedure
and methods of review of proceedings of such tribunals.”). Seealso CLinToN RossITER, THE
SuPREME CouRrT AND THE COMMANDER IN CHier 109 (1951) (reaching similar
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remain unclear, but some commentators have concluded that the President
could have promulgated the rules in the MCM even without the grant of
authority from Article 36.” The Court of Military Appeals, moreover, has
upheld an MCM provisionin at least oneinstance based solely on the Pres-
ident’s constitutional authority and not any statutory grant of power.”

Another response to worries about separation of powers might be that
the President in reality exercises little power over the MCM. In most
instances, the JSC prepares the changes and the President simply signs an
executive order putting them into effect. Asaresult, the President and his
political subordinates probably would have little objection to changing the
rule-making process, even if the changes theoretically weakened executive
power.

Thisresponse has much truth init. Still, in afew instances, the Pres-
ident or political members of the DOD may want specific amendments to
deal with politically charged topics. Thelist of aggravating factors such as
capital offenses (of which at least one must be found for a sentence of
death), may provide oneexample.20 A President with strong views on cap-
ital punishment may wishto retain plenary power to alter thelist. If restric-
tions on the MCM rule-making process inhibit the President, then the
President might react by using other powers to influence the military jus-
tice system.

I11. Assessment of Captain Barry’s Seven Proposals

Captain Barry’s proposals appear modest and reasonable at first
glance. The recommendations generally strive to make more information
available, to expand the number of persons who can participate in the
MCM revision process, and to establish additional stages of review. The

78. (continued) conclusions about the President’s inherent power to regulate disci-
plinein the armed forces); Ebpwarp S. CorwiN, THE PresiDENT, OFrice AND Powers 316 (3d
ed. 1948) (same). But see Ziegel W. Neff, Presidential Power to Regulate Military Justice,
30 Jupce AbvocaTe J. 6, 6-11 (1960) (arguing that the Constitution does not grant the Pres-
ident plenary power over military justice).

79. See United Statesv. Ezell, 6 M.J. 307, 316-18 (C.M.A. 1979) (upholding a pro-
vision in the 1969 MCM allowing commanding officers to issue search warrants, even
though the UCM J at that time did not authorize the President to create rules governing pre-
trial activities).

80. See MCM, supra note 3, R.C.M. 1004(c) (listing aggravating factors, at least of
one of which is necessary for a sentence of death).
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support for most of the suggestions, from the ABA House of Delegates and
from Major General Hodson, gives them weight.

Yet, upon closer inspection, the benefits from adding new procedures
and formalities to the MCM amendment process turn out to be largely illu-
sory. The proposals at best would offer only margina improvementsto the
present procedure, whileimposing additional burdens—sometimes substan-
tial burdens—on the system. For these reasons, Congress, the President,
and the DOD should hesitate to adopt them without more evidence that the
benefits of change will outweigh the costs.

A. The ABA's Advisory Committee Proposal

In 1997, as noted above, the ABA House of Delegates by formal res-
olution recommended creating “a broadly constituted advisory committee,
including public membership and including representatives of the bar, the
judiciary, and legal scholars, to consider and recommend rules of proce-
dure and evidence at courts-martial.” 8! The report accompanying this rec-
ommendation explainsthat members of the bar would include military trial
and defense counsel aswell as civilian practitioners.®?

Captain Barry and the report accompanying the ABA proposal pro-
vide little substantive argument for this recommendation. On the contrary,
they justify the recommendation solely by pointing out that the Federal
Judicial Conference has the benefit of a similar advisory committee to
assist it in devising rules of evidence and procedure for the federal
courts.8 They would like to see the same kind of assistance in the military
context.

81. ABA Summary, supra note 24, at 2.

82. SrtanDING ComMITTEE oN ARMED Forces LAw ET AL., REPORT To THE House oF
DeLecaTES 5 (1997) (“First, the Committee recommends a statute be enacted by Congress
establishing a broadly constituted advisory committee, including public membership, to
make recommendations concerning presidential rulemaking affecting courts-martial and
appeals, similar to committees prescribed for other Federal courts.”).

83. Seeid. a 3, 11. Federal law provides: “The Judicia Conference may authorize
the appointment of committees to assist the Conference by recommending rules to be pre-
scribed . . . under thistitle. Each such committee shall consist of members of the bench
and the professional bar, and trial and appellate judges.” 28 U.S.C. § 2073(a)(2) (2000).
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This proposal is neither radical nor dangerous. Its implementation
would not require dramatic effort. The JSC, or asimilar body, could com-
pile alist of names of potential advisors who would agree to serve on an
advisory committee without pay. This advisory committee from time to
time could offer suggestions for changes to rules of evidence and proce-
durein the MCM.

Why then has the DOD declined to establish an advisory committee?
One reason may be that little need exists for such acommittee. Members
of the bench and bar, academics, and others already have the ability to rec-
ommend changes directly to the JSC. They do not have to act through an
advisory committee, although they certainly could create their own private
committees if they desired. Indeed, as Captain Barry indicates, SCAFL
has periodically made recommendations to the JSC that were carefully
considered by the JSC.

Department of Defense Directive 5500.17 requires the JSC to conduct
an annual review of the MCM, with an eye to finding needed
amendments.®* The same directive explicitly provides: “It is DOD pol-
icy to encourage public participation in the JSC’s review of [the
MCM].”8 The JSC has implemented these requirements.8® As a result,
any member of the public or Armed Forces may communicate suggestions
to the JSC for changing rules of procedure or evidence.

Members of the JSC's working group, indeed, long have urged sol-
diersand civiliansto participate in the amendment process. In 1992, work-
ing group member Major Eugene Milhizer published an article explaining
the processin The Army Lawyer. At the end of the article he proclaimed:

Amending the Manual should be a cooperative process that
incorporatesinput and ideas from avariety of interested sources.
All persons concerned with the quality of the military justice sys-
tem are encouraged to submit to the JSC their suggestions for
amending the Manual .8’

84. DOD Directive No. 5500.17, supra note 10, § E2.1.

85. 1d. §E34.2.

86. See JoINT Service CoMMITTEE OF MILITARY JUSTICE, INTERNAL ORGANIZATION AND
OPERATING PROCEDURES OF THE JOINT SERVICE CoMMITTEE ON MiLITARY JusTice pt. Il (March
2000) [hereinafter JISC OPERATING PROCEDURES].

87. Eugene Milhizer, Amending the Manual for Courts-Martial, ArRmy Law., Apr.
1992, at 81.
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After giving the mailing address for sending comments, Major Mil-
hizer concluded: *“Take the time to help improve military justice. It cer-
tainly is worth the effort.”® For the past seven years, the JSC has used
similar notices published in the Federal Register to solicit comments and
suggestions.??

Starting in 2000, moreover, the JSC service representatives have
begun sending annual callsfor proposalsto the judiciary, trial, and defense
organizations, and judge advocate general schools.®® The JSC will
acknowledge all proposals received from individuals or organizations out-
side DOD, discuss the proposal, and notify the sender in writing whether
the JSC voted to decline the proposal as not within the JSC's cognizance,
reject it, table it, or accept it.>1 Although these organizations previously
have had the opportunity to make suggestions, these new procedures may
provide them greater encouragement.

The process of implementing the new psychotherapist-patient privi-
legeinto Military Rule of Evidence 513 provides an excellent example of
public participation under the current system of military rule-making and
theimpact it may have. Theinitial draft of Military Rule of Evidence 513
devel oped by the JSC and published in the Federal Register did not include
“clinical social worker” within the definition of “psychotherapist.” This
draft received alarge volume of oral and written public comment, includ-
ing suggestions from the American Psychiatric Association, and the Amer-
ican Psychology Association. At the public hearing, the JSC heard
persuasive testimony about the extensive and important role of clinical
social workersin psychotherapy. Asaresult of thisinformed public com-
ment from expertsin the field, the JISC madified the definition of “ psycho-
therapist” to include “clinical social workers.”%?

88. Id.

89. Seg, eg., 58 Fed. Reg. 19,409, 19,410 (1993) (soliciting comments on proposed
changes to the MCM).

90. Each JSC service representative eval uates proposals received within the service
and sponsors proposals, as appropriate to the JSC for consideration in the next annual
review cycle. See JSC OreraTING PROCEDURES, supra note 86, pt. I11.

91. Seeid.

92. Exec. Order No. 13,140, 64 Fed. Reg. 196, § 2(a) (Oct. 12, 1999).
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Captain Barry himself briefly aludes to another reason that JSC has
not sought to create an advisory committee. In particular, the proposed
advisory committee almost certainly would come within the coverage of
the Federal Advisory Committee Act.?® This Act imposes nontrivial
record keeping and other requirements on advisory committees.®* It also
expressly discourages the creation of unnecessary committees.®

Although the JSC undoubtedly could insure compliance with the Act,
the effort does not seem worthwhile. As noted previously, interested
members of the bench and bar dready have ample means to advance pro-
posals for changing the MCM. Creating an advisory committee, ironi-
cally, probably would not make more input possible. On the contrary, it
might reduce the input because federal advisory committee members may
fall within the scope of federal conflict of interest laws.% As a resullt,
defense attorneys who serve on the committee might not be able to partic-
ipate in decisions that would benefit their clients  This sacrifice seemstoo
great; some of the most likely advisory committee members-ike Captain
Barry—have active legal practices with many clients.

Finally, Captain Barry notes that changes to the MCM are political .%’
Although he is quite correct, creating an advisory committee would not
ensure more democratic results than those achieved under the present sys-
tem. Members of advisory committees are no more politically accountable
than the JSC. If the problem is that certain proposals to change the mili-
tary justice system are likély to raise substantial political controversy, then
Congress or the President ought to play the lead role in making them.
Unlike advisory committees, they are subject to democratic pressures.

93. 5U.S.C. app. 2 8§ 1-12.

94. Seeid. 8§ 10 (requiring meetings open to the public, detailed minutes, and public
inspection of documents).

95. Seeid. 8 2(b)(1) (“[N]ew advisory committees should be established only when
they are determined to be essential and their number should be kept to the minimum nec-
essary.”).

96. SeeMichelle Nuszkiewicz, Note, Twenty Years of the Federal Advisory Commit-
tee Act: Its Time for Some Changes, 65 S. CaL. L. Rev. 957, 961 (1992) (arguing that 18
U.S.C. 8 208 bars advisory committees from participating in mattersin which they or their
firms have afinancia interest). The Federal Advisory Committee Act itself mandates that
advisory committees not “be inappropriately influenced . . . by any special interest.” 5
U.S.C. app. 2 § 5(b)(2).

97. SeeBarry, supranote 2, at 246 (quoting 1 Francis A. GiLLIGAN & Frebric |. LEp-
ERER, COURT-MARTIAL ProcebuRE 1 1-54.00, at 30 n.148 (2d ed. 1999)).
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B. The ABA’'s Rule-making Procedure Proposal

The ABA, as noted above, also wants to see “a method of adopting
rules of procedure and evidence at courts-martial which is generally con-
sistent with court rule-making procedure in Federal civilian courts.” %8
Evaluating this proposal first requires an understanding of the rule-making
procedure in the federal civilian courts. It then calls for an assessment of
the benefits and costs that the proposa would produce.

1. Overview of Federal Civilian Rule-Making Procedure

Various authors have described the rule-making procedure in the fed-
eral civilian courts.® By statute, Congress has given the Supreme Court
the power to “ prescribe general rules of practice and procedure for the fed-
eral courts.”1® These rules include the Federal Rules of Criminal Proce-
dures and Federal Rules of Evidence, which govern federal civilian
criminal proceedings and serve the same purpose as the Rules for Courts-
Martial and the Military Rules of Evidence.

The Supreme Court does not draft procedural and evidentiary rules
itself. Instead, the Court relies on the recommendations of a body called
the “Judicial Conference of the United States.” 191 The Chief Justice of the
United States chairsthe Judicial Conference.% Itsother membersinclude
the chief judges of the United States Courts of Appeals, twelve district
court judges, and the Chief Judge of the Court of International Trade.1%3

The Judicial Conference relies heavily on an important committee
known as the “Standing Committee on Rules of Practice and
Procedure.” 1% The Judicial Conference also receives assistance from var-
ious advisory committees, including an Advisory Committee on Criminal

98. ABA Summary, supra note 24, at 2.

99. See, eg., Robert G. Bone, The Process of Making Process: Court Rulemaking,
Democratic Legitimacy, and Procedural Efficacy, 87 Geo. L.J. 887 (1999); Thomas E.
Baker, An Introduction to Federal Court Rule Making, 22 Tex. TecH. L. Rev. 323, 324
(1991); David L. Shapiro, Federal Rule 16: A Look at the Theory and Practice of Rulemak-
ing, 137 U. Pa. L. Rev. 1969 (1989).

100. 28 U.S.C. § 2072(a) (2000).

101. See Baker, supra note 99, at 328.

102. Seeid.

103. Seeid.

104. 1d. at 329.
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Rules.1® The membership of the advisory committees includes state and
federal judges, practicing lawyers, and law professors.’% The Chief Jus-
tice appoints the members of all the committees. X’

Each advisory committee has a continuing obligation to study the
rules within its field.1% [t may consider suggestions for revisions from
any source, and may generate its own proposals.'® Proposals approved by
the advisory committee undergo review first by the Standing
Committee.'® If the Standing Committee approves them, the Judicial
Conference reviews them next.!* The Judicial Conference then may for-
ward them to the Supreme Court.112

The Supreme Court generally approves the recommendations of the
Judicial Conference. It then must forward the proposals to Congress dur-
ing aregular session, but prior to the start of May.**® To give Congressthe
opportunity for review, the rules do not become effective until
December.1* During the interim, Congress may pass legislation disap-
proving them.!> Congress also can bypass the Federal Civilian Rule-
making procedure in whole or in part.11

105. Seeid.

106. Seeid.

107. Seeid.

108. See 28 U.S.C. § 2073(b) (2000).

109. See Baker, supra note 99, at 329.

110. Seeid.

111. Seeid.

112. Seeid.

113. See 28 U.S.C. § 2074(a).

114. Seeid.

115. Seeid.

116. For example, Congress went against the recommendations of the Advisory
Committee when it adopted Federal Rules of Evidence 413, 414, and 415. Congress origi-
nally bypassed the normal rule-making process and passed these three evidentiary rules
subject to reconsideration upon objection by the Judicial Conference. The Advisory Com-
mittee on Evidence Rules met and considered eighty-four written comments, overwhelm-
ingly opposing the new rules. The Judicial Conference objected and proposed, in the
alternative, that Federal Rules of Evidence 404 and 405 be amended to correct ambiguities
and constitutional infirmitiesin Federal Rules of Evidence 413, 414, and 415. At thetime,
the Standing Committees were composed of over forty judges, practicing lawyers, and aca-
demics. Everyone, except the Department of Justice, opposed proposed Federal Rules of
Evidence 413, 414, and 415. In spite of overwhelming opposition by federal rule makers,
Congress declined to reconsider itsoriginal passage of Federal Rules of Evidence 413, 414,
and 415 and theserules becamelaw in 1995. See Fep. Crim. Cobe & RuLEs 256-58 (2000);
SALTZBURG, Supra note 41, at 673-74.



2000] CRITIQUE OF MCM FORMALITIES 24

2. Benefits of Adopting the Civilian Rule-Making Process

Neither Captain Barry nor the ABA explain fully how they envision
the civilian rule-making procedures working in the military context. One
likely possibility would involve a military judicial conference composed
of military judges and headed by the JSC. The military judicial conference
would make proposals after receiving recommendations from advisory
committees. The President would promulgate changes to the MCM only
after the advisory committees, the military judicial conference, and the
JSC dl had approved them.

This approach probably would not require new legislation. The Pres-
ident hasthe power to create advisory committees and could direct military
judgesto serve as part of ajudicial conference. (By contrast, as discussed
below, Major General Hodson's proposal to involve members of the Court
of Appealsfor the Armed Forces would require action by Congress.) The
President could further exercise discretion not to issue amendments unless
they had obtained full approval.

The more important issue is whether a new rule-making process of
this sort would provide any substantial benefit. Captain Barry and the
ABA, unfortunately, do not explain in any detail how their proposal would
improve the current rule-making process. On the contrary, as mentioned
previously, the ABA’s report for the most part simply notes that the federal
courtsuse adifferent system. Presumably, they believe that theformal par-
ticipation of large numbers of experienced personnel, and the multiple
stages of review, would provide better proposals for changesto the MCM.

Their view that a judicial conference would enhance the process
might provetrue, if tested, but | see substantial reason for some skepticism.
In particular, Captain Barry and the ABA fail to note that a wide range of
commentators recently have criticized the federal civilian court rule-mak-
ing process. Although no one has called for scrapping the process alto-
gether, their valid objections do raise doubts about the benefits of
importing similar formalities into the MCM amendment process.

Professor Thomas Baker, who has served on an advisory committee
for civil procedure, has advanced perhapsthe leading criticism of the civil-
ian court rule-making process. He has observed that most of the partici-
pants in the process make their decisions based simply on anecdotal
evidence and subjective normative judgments.'” Although the judges,
practitioners, and academics who serve on the various committees have
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extensive practical experience, they generally have no empirical or scien-
tific basis for assessing the merits of proposed amendments.*'® Other
observers also have advanced this criticism.*°

The JSC, at present, undeniably has the same problem when it evalu-
ates proposals for changing the MCM. It often must make determinations
based on informed intuition rather than on any kind of objective data. But
involving more experts in the process will not necessarily make this prob-
lem go away. Advisory panelsand multiplelayersof review will add more
opinions, but they may not provide any better information than the JSC
aready can obtain through its study of the military justice system and by
receiving public comment.1?°

Another problem with the civilian rule-making process is that it
invites the meddling of special interest groups. Professor Linda S. Mulle-
nix, who like Professor Baker also has served on the civil procedure advi-
sory committee, has documented how the process has becomeincreasingly
politicized.'?> Because procedural rules often will affect some persons
more than others, the most concerned individuals inevitably have a strong
desire to seek favorable treatment, regardless of the consequences to oth-
ers. Various other scholars have made similar observations.'??

117. See Baker, supra note 99, at 335.

118. Seeid.

119. See Laurens Walker, Avoiding Surprise from Federal Civil Rule Making: The
Role of Economic Analysis, 23 J. LEcaL Stup. 569, 575-82 (1994).

120. Consider, for analogy, the famous “Emperor of China” falacy. If you asked
everyone in China how tall the emperor is, would their average answer tell you his actual
height to the ten thousandth or ten millionth of an inch? Obviously not, unless everyone
you asked had some basis for knowing the true height, and was not merely guessing.

121. SeelindaS. Mullenix, Hope over Experience: Mandatory Informal Discovery
and the Palitics of Rulemaking, 69 N.C. L. Rev. 795 (1991).

122. See, eg., Paul D. Carrington, Making Rules Dispose of Manifestly Unfounded
Assertions: An Exorcism of the Bogy of Non-transubstantive Rules of Civil Procedure, 137
U. Pa. L. Rev. 2067, 2075 (1989) (describing lobbying efforts); Roy D. Simon, Jr., The Rid-
dle of Rule 68, 54 Geo. WasH. L. Rev. 1, 17-18 (1985) (same).
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Professor Mullenix laments that advisory committees really have no
good option for addressing this form of politicization. She states:

The Advisory Committee's dilemma, then, is this. On the one
hand, it can.. . . shunt all potentially controversial rule reformsto
Congress. If thishappens, the Advisory Committee will become
an ineffective third branch institution. On the other hand, the
Advisory Committee can embrace the new openness, [and] meet
interest group demands. . . .12

The second choice, obvioudly, does not help the system because it pro-
ducesresultsthat favor the most vocal advocates over al others, regardless
of the merits of their positions. Thisproblemis particular troubling when
the results concern maintenance of good order and discipline in the mili-
tary, because this important objective often has no particular spokesper-
son. 124

True, under current procedures, special interest groups already might
attempt to influence the JSC. Defense counsel, for example, can submit
comments and proposals to the JSC advocating positions that specifically
would aid their clients.1®> They also can participate at public meetings.
They further can write law review articles or newspaper editorials.

This type of input by special interests, however, differsin an impor-
tant respect from the kind that Professor Mullenix discusses. Under cur-
rent rules, private parties have no formal role in the amendment procedure.
They can make suggestions, but they cannot vote on proposals. The JSC
thus does not have to confront the dilemma described by Professor Mulle-
nix.

In addition, to alarge extent, the civilian rule-making process serves
adifferent function from the current MCM rule-making procedures. When
thefederal courtsamend their rules, they usually are breaking new ground.
They are creating novel evidentiary standards or they are implementing
procedural innovations. These kinds of changes in theory might benefit

123. Mullenix, supra note 121, at 836-37.

124. See Parker v. Levy, 417 U.S. 733 (1974) (noting the differences between the
military community and the civilian community, and between military law and civilian law
and concluding that the UCMJ cannot be equated to a civilian criminal code).

125. For example, in March 2000, the Army Defense Appellate Division submitted
nine proposals for change to the Army JSC service representative. See National Institute
of Military Justice, 76 MiLiTary Justice GazeTTe 2 (Apr. 2000).
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from the prolonged deliberation that the civilian rule-making procedures
foster.

The JSC does important work, but realistically it plays alessinnova
tive role than the Judicial Conference. The JSC usually follows changes
that already have occurredin civilian rules of evidence and procedure. The
1999 amendments to the MCM provide a good example.1?6 In those
amendments, as discussed above, the President created a psychotherapist-
patient evidentiary privilege and also certain special rules for child wit-
nessesin sexual abuse cases.’?’ These amendments, while significant, did
not require the JSC to engage in original thinking. The federal civilian
courts have recognized a psychotherapist-patient evidentiary privilege
since 1996,'% and state courts have had special procedures for child testi-
mony for many years.*?® Thus, the public commentary and other compli-
cated procedures used by the federal courts for rule-making infiltrate
through the JSC into the MCM.

Finally, the civilian rule-making procedure tends to take a long
time.1%0 The process, as described above, involves multiple layers of
approval and review. In many instances, minor, uncontroversial, but
important changes may take severa years to go into effect. By contrast,
the JSC annual review system results in a systemic review of the MCM
within each year. Indeed, its annual review contemplates that it generally
will solve all problems that arise.

The civilian rule-making process has produced a workable and not
overly controversial set of rules for the federal courts. The MCM rule-
making procedure, however, has achieved the same result for military
courts. In deciding whether the military should adopt the civilian process,
the question boils down to whether the benefits outweigh the burdens. In
view of the difficulty of stating the benefits of replicating the civilian pro-

126. See Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (Oct. 6, 1999).

127. Seeid.

128. See Jaffeev. Redmond, 518 U.S. 1, 16-18 (1996) (holding that Federal Rule of
Evidence 501 requires federal courts to recognize a psychotherapist-patient privilege).

129. See John G. Douglass, Beyond Admissibility: Real Confrontation, Virtual Con-
frontation, and the Right to Confront Hearsay, 67 Geo. WasH. L. Rev. 191, 214-15 (1999)
(discussing this trend and the constitutional implications).

130. See Mark Owens Kasanin, Amending Rule 9(h): An Example of How the Fed-
eral Rules of Civil Procedure Get Changed, 27 J. Mar. L. & Cowm. 417 (1996) (providing
an interesting narrative account of aminor amendment to arule affecting admiralty cases).
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cess, and the apparent problems replicating it would introduce, a convinc-
ing case has not been made.

C. The ABA’s Congressional Oversight Proposal

In addition to itstwo other recommendations, the ABA also has asked
for “requirementsfor reporting to Congress [and] awaiting period for rules
of procedure and evidence at courts-martial.” 13! The federal civilian court
rule-making procedure, as noted above, incorporates these features.'3? It
requires the Supreme Court to transmit proposed changes to Congress and
affords Congress at least seven months to intervene before new rules go
into effect.

The pertinent statute governing federal civilian court rule-making
says.

The Supreme Court shall transmit to the Congress not later than
May 1 of the year in which arule prescribed under section 2072
is to become effective a copy of the proposed rule. Such arule
shall take effect no earlier than December 1 of the Year in which
such rule is so transmitted unless otherwise provided by law.133

Two points about this provision require specific mention. First, the
statute does not require Congress to take any action. If Congress does
nothing, the new rules become effective. Second, to block proposed
changes, Congress must pass an actual law. Both houses must approve a
bill and present it to the President for signature or veto.

Imposing a similar waiting period for amendments to the MCM rule-
making procedureswould not work afundamental changein the JSC’s cur-
rent procedures. At present, as noted above, the JSC waits seventy-five
days after announcing changesto the MCM before transmitting them to the
President.’3* Without great difficulty, the JSC could extend the delay to

131. ABA Summary, supra note 24, at 2.

132. Seeinfra Part 111.B.1.

133. 28 U.S.C. § 2073(a) (2000).

134. See DOD Directive 5500.17, supra note 10, at E2.4.5.
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seven months to give Congress the same amount of time that it has to
review changesin the civilian rules.

Still, 1 doubt that Congress actually would take advantage of an
extended period of delay to block proposed MCM changes. In general,
Congress has deferred to the military in determining the procedural and
evidentiary needs of military justice system. To my knowledge, it has
never attempted to overrule any MCM provisions by statute. Indeed, it
often has amended the UCMJ to comport with the DOD on policy recom-
mendations. Thus, the proposal would do little more than prolong the
MCM rule-making process.

In addition, recent experience from federal civilian court rule-making
procedure suggests that a required delay before rules become effective
may give more power to special interest groups who want to defeat pro-
posed changes. For example, severa years ago, the Supreme Court trans-
mitted to Congress a new civil procedure rule requiring litigants to make
certain disclosuresin discovery.'3 Lobbyists nearly killed the measurein
Congress.136

D. Genera Hodson's Military Judicial Conference Proposal

More than twenty-five years ago, Major General Hodson urged that
“aMilitary Judicial Conference, headed by the Chief Judge of the Court of
Military Appeals [now the Court of Appeals for the Armed Forces], be
established and given power to prescribe rules of procedure and
evidence.” 3" This proposal for altering the MCM rule-making procedure
resemblesthe ABA’s second recommendation, but with amajor difference.
It would take authority away from the JSC and President, and vest it in the
civilian judges on the Court of Appealsfor the Armed Forces.

The previous discussion has highlighted some of the reasons to doubt
that the judicia conference model of rule-making greatly would improve
the present work of the JSC. Major General Hodson's proposal, though,

135. See Carl Tobias, Some Realism About Federal Procedural Reform, 49 FLa. L.
Rev. 49 (1997).

136. Seeid.

137. Hodson, supra note 25, at 53.
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would have afurther potentially harmful effect. In particular, it would tend
to upset the balance of power between Congress and the President.

To put Major General Hosdon's proposal into effect, Congress would
have to amend UCMJ Article 36.138 The amendment would have to say
that the President could not alter the rules of evidence and procedure
except upon the Court of Appealsfor the Armed Force's recommendation.
Otherwise, the President simply could ignore the Court of Appealsfor the
Armed Forces in the rule-making process.'®

This amendment to Article 36 would raise possible constitutional
guestions. The UCMJ prevents the President from discharging members
of Court of Appealsfor the Armed Forcesfor any reason other than neglect
of duty, misconduct, or mental or physical disability.2*° In general, Con-
gress may not impose restrictions on the President’s ability to discharge
individuals who exercise executive functions, if the restrictions would
“unduly trammel on executive authority.” 141

The President would have a substantial argument that deciding the
kinds of rulesthat courts-martial should haveisan executivefunction. The
President has created rules for courts-martial for half a century under the
UCMJand did the same earlier under the Articles of War. Indeed, the Pres-
ident even has established rules in the absence of legislation under his
powers as Commander-in-Chief.14? Because a duty to act only with the
Court of Appeals for the Armed Force's approva would trammel on this
important function, the only question is whether the effect is excessive.

In any case, even if the provision would not violate the Constitution,
it would alter the current balance of power between Congress and the
President. The measure clearly would weaken the President’s role in the
process. Congress would retain complete control over the content of the

138. See 10 U.S.C. § 36 (2000) (authorizing the President to promulgate procedural
and evidentiary rules).

139. Major General Hodson's proposal also would require legislation mandating that
the Court of Appeals for the Armed Forces participate in the rule-making process. Cf. 10
U.S.C. § 946 (requiring judges of the Court of Appealsfor the Armed Forces to serve on a
committee to review the UCMJ).

140. Seeid. § 142(c).

141. SeeMorrison v. Olson, 487 U.S. 654, 691 (1988).

142. SeesupraPart I1.C.



31 MILITARY LAW REVIEW [Vol. 166

UCMJ, whilethe President would lose the power to change the MCM with-
out approval from others.

The President might overlook this shift in power. Just as easily, how-
ever, the proposal might have far reaching consequences. For example, the
President’s selection of judges for the Court of Appeals for the Armed
Forces might become more political. Similarly, the President might put
greater pressure on the service secretaries to oversee criminal justice
issues. Again, the question is whether the potential benefit outweighs the
possible cost.

E. Captain Barry’s Public Availability Proposal

Captain Barry, as noted above, does not merely advocate adopting the
proposals of the ABA and of Mgjor General Hodson. On the contrary, he
also advances three significant additional recommendations of his own.
Hefirst urges creating an enforceable “ mechanism to make available to the
public the contents [of] and justifications for . . . proposals. . . generated
within DOD.” 143 Captain Barry states: “An open process that would
allow for access not only to all proposals-but to their justifications and
explanations as well-would clearly be a huge improvement.” 144

This recommendation requires some background information to eval-
uate. At present, although anyone may suggest MCM changes to the JSC,
traditionally most proposals do not come from the general public. Instead,
they originate from within the DOD. Either service members make them,
or they come down from the DOD leadership.

The origin within the DOD of the majority of proposals should not
come asasurprise. Judge advocates have the most involvement in the mil-
itary justice system. They also tend to understand the proper channels
through which to make recommendations for amending the MCM. Despite
the newly instituted annual call to the public for suggestions, judge advo-
cates probably will continue to have a dominant role in the process.

Although Captain Barry does not state this point explicitly, he may be
assuming—and, if so, correctly—that the DOD could implement a require-
ment that any DOD personnel who make recommendations provide writ-

143. Barry, supranote 2, at 275.
144. |d. (emphasisin original).
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ten justificationsfor them. The DOD then could require the JSC to publish
these proposals and their justifications in the Federal Register. The JSC
then would have to disclose and explain any action taken on the proposals.

This recommendation, like all of Captain Barry’s suggestions,
appears reasonable enough. The JSC could follow his suggestion without
having to give up any aspect of its current practices. Again, the only ques-
tion is whether the benefit justifies the burden.

The public might benefit from disclosure of the JSC’s reasons for
rejecting proposals. Civilian defense counsel, for instance, may wish to
criticize what they consider insufficient reasons for rejecting proposals
that might benefit their clients. Inaddition, apublic record of what the JSC
has and has not considered would assist anyone thinking about submitting
future changes.

The burden of the proposal, in some ways, does not seem very great.
Most DOD personnel who make proposals already are providing written
justifications for their adoption. When the JSC decides to make changes,
moreover, it usually writes an analysis or discussion section explaining
their purpose and effect. Accordingly, Captain Barry’s proposal would
impose a significant new burden only in requiring to the JSC to explainits
reasons for declining to adopt proposals generated within the DOD.

The JSC, however, has understandabl e reasons for wishing to avoid
the process of justifying its decisions not to adopt proposals. Unless they
are superficial and unhelpful (for example, “The proposed changes are
unwarranted.”), providing explanations may take a great deal of work. If
the JSC regjected alarge number of proposals, it might have to increase the
number of personnel assigned to itsworking group or ask the current mem-
bersto neglect their other duties so that they could write reasonsfor reject-
ing the proposals. Efficiency of operation is of particular concern as the
military services have been downsized.

Experience in other areas also indicates that the task of providing
written justifications in formal rule-making procedures can become
increasingly burdensome. The Administrative Procedure Act, for exam-
ple, requires agenciesto provide a“concise genera statement” of its ratio-
nale for rules.*® Many agencies have found that if they provide only a
short statement, they open themselves up to criticism. Accordingly, they
try to provide as comprehensive justifications as possible. Professor Todd

145. 5U.S.C. § 553(c) (2000).
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Rakoff has observed: “ Statements of Justification that used to be a few
paragraphs or pages now run to tens of pages, each three columnswide.” 146

From the JSC's perspective, moreover, providing reasons for each
action not taken might cause unnecessary and harmful embarrassment.
For example, suppose ajudge on the Army Court of Criminal Appealsrec-
ommends changes to the MCM and the JSC decides not to implement
them. The JSC certainly would not relish the task of calling public atten-
tion towhat it considersthe flawsin the judge’ sideas. Fear of public crit-
icism, moreover, might dissuade others from recommending changes.

In sum, the issue has two sides, and no clear answer. Here, the stakes
do not seem very large. Although the JSC probably should decline to act,
it could attempt to follow Captain Barry’s suggestion on atrial basis. If the
burden proves excessive, then it could rethink the issue.

F. Captain Barry’s Minutes Proposal

Captain Barry also has recommended that the JISC make available to
the public the minutes of its meetings and the minutes of its working
group.’*’ | have seen the minutes of a few meetings, and they generally
contain only minimal information about its decisions. Because the JSC
and its working group diligently keep these records, the proposal would
impose little or no burden on them. The JSC, indeed, already publishes
the analysis to proposed changes in the Federal Register.

On the other hand, confidentiality often serves important purposes.
For example, Congress exempted deliberative process material from dis-
closure under the Freedom of Information Act for three policy reasons:
first, to encourage, open, frank discussions on matters of policy between
subordinates and superiors; second to protect against premature disclosure
of proposed policies before they are finally adopted; and third, to protect
against public confusion that might result from disclosure of reasons and
rationales that were not in fact ultimately the grounds for agency action.48

146. See Todd D. Rakoff, The Choice Between Formal and Informal Modes of
Administrative Regulation, 52 Apmin. L. Rev. 159, 165 (2000).

147. See Barry, supra note 2, at 275.

148. See U.S. DeP'1 oF Jusrtice, FReepoM oF INFORMATION GuiDE AND Privacy Act
OverviEw 216 (1998).
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Releasing the JSC minutes potentially could harm all of theseinterestsand
particularly the third.

G. Captain Barry's JSC Proposal

Captain Barry finally complainsthat the JSC's membership at present
does not extend beyond the “five officers chiefly responsible for the
administration of military justice in the five services.” Although he does
not spell out exactly whom hewould like to see included, he does note that
the ABA’s Standing Committee on Armed Forces Law previously has
urged the expansion of the JSC to “include public members.” 149

This proposal raises some of the same considerations as the earlier
proposal to create a broadly-constituted advisory board.'*® To the extent
that the additional members would serve only to provide advice and make
proposals, questions of need again arise. Given that any member of the
public aready can suggest changes to the MCM, adding more members to
the JSC solely for that purpose would not accomplish much.

The new members, however, probably would want to do more than
just make suggestions. They also would want to vote for or against pro-
posals for changing the MCM. Voting power would raise questions about
how the JSC could avoid the distorting effects of special interests. The
Federal Advisory Committee Act and conflict of interest rules also may
pose problems.

At present, some bias may exist within the JSC, but its extent should
not be exaggerated. As Captain Barry rightly notes, the five members of
the JSC have primary responsibility for administration of military justice
in their services. This responsibility does not mean that they represent
only the interest of the prosecutors. On the contrary, they represent the
needs of the entire system. In fact, JSC members normally have had expe-
rience either as defense counsel or trial judges, or both.

Sometimes the JSC takes positions that favor the government. At
other times, however, the JSC approves measures favorabl e to the accused.
For example, as noted earlier, last year the JSC approved new MCM pro-
visions creating a psychotherapist-patient evidentiary privilege.1>! This

149. Barry, supranote 2, at 275.
150. Seesupra Part I11.B.
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provision aids the accused, who may have made incriminating statements
to psychiatrists or social workers. Another example of an amendment that
favorsthe accused isthe 1998 amendment to Rule for Court-Martial 916(j)
that provides a mistake of fact defense to a prosecution for carnal knowl-
edge when the accused believed that the victim was at |east sixteen years
old at the time of the sexual intercourse.'>?

By contrast, if members of the public were to serve on the JSC, they
might have difficulty subordinating any professional intereststhat may dif-
fer from the general needs of the military justice system. Defense counsel,
for instance, naturally and justifiably would seek rulesthat tend to aid their
clients, while voting against amendments favorable to the prosecution.
Thistype of bias could have a distorting effect on the MCM.

Perhaps to some extent, the JSC could cancel out potential bias by
including members with opposing interests. For example, although logis-
tics might prove difficult, the JSC conceivably could include trial counsel
or commanders to weigh against the views of defense counsel. 1nthe end,
however, the question remains whether it makes sense to disturb the JISC's
formally neutral composition. | am skeptical of the need in view of the
JSC’s own experience and its willingness to obtain outside views.

V. Conclusion

The JSC has made significant progress in opening up the process of
amending the MCM. Much of credit for this development must go to
SCAFL and other organizations in which Captain Barry has served with
distinction. Although Captain Barry modestly declinesto identify his per-
sonal contribution, he undoubtedly played a key role, and deserves ample
credit.

The question now arises whether the JSC or DOD might take further
steps to change the MCM rule-making process. Captain Barry believes

151. SeesupraPartsil.A., 111.B.

152. See Exec. Order No. 13,086, 63 Fed. Reg. 30,065 (June 2, 1998). The amend-
ment to RCM 916(j) conformed the MCM to a 1996 Congressional Amendment to Article
120, which created a mistake of fact as to age defense to a prosecution for carnal
knowledge. The JSC proposed this legislation and followed up with MCM changes when
the legidation was enacted. See National Defense Authorization Act for Fiscal Year 1996
§ 1113, Pub. L. No. 104-106, 110 Stat. 186, 462.
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that they can and should, and his views deserve careful consideration.
Nonetheless, the case for the changes that he requests is difficult to make.

The seven proposals discussed in Captain Barry’s article would add
more formalities to the MCM amendment process. The JSC would have to
seek input or perhaps even approval from advisory committees. It would
have to adhere to new waiting periods and publication requirements. It
also might have to explain more publicly its reasons for certain actions or
inactions.

The JSC and DOD in short order could implement most of these for-
malities. The changes, however, probably would not do much good. They
would not bring fundamental reformsto the MCM. Indeed, they might not
change much of anything. At worst, they would risk upsetting the present
bal ance of power that has evolved between Congress and the President.

For these reasons, this response has recommended hesitation in
embracing the seven proposal sthat Captain Barry has recommended. Per-
haps the JSC will want to experiment with some of them, such as making
more records available to the public or maybe giving reasons for rejecting
proposed amendmentsto the MCM. Before doing so, however, it also must
consider what else it has on its list of priorities for improving the military
justice system.
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A REPLY TO CAPTAIN GREGORY E. MAGGS'S
“CAUTIOUS SKEPTICISM” REGARDING
RECOMMENDATIONS TO MODERNIZE THE MANUAL
FOR COURTS-MARTIAL RULE-MAKING PROCESS

Kevin J. BARRY?

|. Introduction

Captain Gregory E. Maggs has prepared a thoughtful response?
expressing his “cautious skepticism” for my proposals® to modernize the
Manual for Courts-Martial (MCM or Manual)* rule-making
process. Having carefully reviewed his response, | am happy to say that |
am optimistic (and not merely “cautiously” so) that the modernization of
the MCM rule-making processwill continue, and that even after fifty years
of development, this “work-in-progress” is far from finished.

My optimism is based on two principal factors.

First, Captain Maggs not only finds none of my proposals “radical or
dangerous,”® but rather finds that “[i]ndeed, each is closely analogous to
thefederal civilian criminal justice system. Inaddition, no insurmountable
legal obstacleswould prevent their adoption.”® Thereis, of course, already
a close connection between military and civilian court rules themselves.

1. Captain, U.S. Coast Guard (Ret.). While on active duty, the author’s assignments
included service as chief trial judge and as appellate military judge. He servesas Secretary-
Treasurer of the National Institute of Military Justice, publisher of the “Military Justice
Gazette” (which is cited several timesin this article). He was a member of the American
Bar Association (ABA) Standing Committee on Armed Forces Law from 1994 to 1999, and
served as chair during 1995-1996. The author acknowledges with gratitude the extremely
helpful suggestions and assistance provided in preparing both this Reply and the original
article (infra note 3) by Michael F. Barry, Philip D. Cave, Eugene R. Fidell, and Dwight H.
Sullivan.

2. Captain Gregory E. Maggs, Cautious Skepticism About the Benefit of Adding
More Formalities to the Manual For Courts-Martial Rule-Making Process: A Response to
Captain Kevin J. Barry 166 MiL. L. Rev. 1 (2000).

3. Kevin J. Barry, Modernizing The Manual For Courts-Martial Rule-Making Pro-
cess: AWbrk in Progress, 165 MiL. L. Rev. 237 (2000).

4. See ManuaL For CourTs-MARTIAL, UNITED StaTES (2000) [hereinafter MCM].

5. Maggs, supranote 2, at 7.

6. Id.
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Article 36 of the Code’ provides that military rules“may be prescribed by
the President by regulationswhich shall, so far as he considers practicable,
apply the principles of law and the rules of evidence generally recognized
inthetrial of criminal casesin the United States district courts.” 1t seems
alogical next step that the process by which those rules are adopted might
appropriately also follow the district court model, and thus reap the same
benefits that the civilian court rule-making process has provided for many
years. The federal civilian court rule-making process has been carefully
structured to ensure that the best possible rules are adopted after public
consideration by a broadly constituted and diverse committee of experts,
in an open and transparent process that enhances public confidence.®
Thus, | conclude not only that Captain Maggs raises no serious objection
to adoption of my proposals, but also that his observations actually argue
in favor of their adoption.

Secondly, my optimism is based on the fact that thereismuch in Cap-
tain Maggs's approach with which | can agree. Certainly any proposed
changesto an established rule-making system ought to be approached with
an appropriate degree of caution, and they should be carefully studied and
considered to ensure that the changes would indeed produce the antici-
pated benefits. Where we depart is on his ultimate conclusion that these
changes should be approached with “ cautious skepticism.” | do not believe
his option for “ skepticism” iswell founded.

Captain Maggs states his conclusion as a* cost-benefit” result:

[IInlight of the progressthat already has occurred in the methods
for amending the MCM, none of the proposals would yield sig-
nificant new benefits. At the sametime, all but one or two of the
proposals would impose at least some significant burdens or
costs. For these reasons, at least at the present, the JSC [Joint
Service Committee on Military Justice], the DOD [Department
of Defense], the President, and Congress should view Captain
Barry’s recommendations with cautious skepticism.®

7. UCMJ, art. 36(a) (2000). The Uniform Code of Military Justice (UCMJ or Code)
iscodified at 10 U.S.C. §§ 801-946.

8. Seegenerally Barry, supra note 3, at 271 nn.132-37 and accompanying text.

9. Maggs, supranote 2, at 7.
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There are three ostensible underlying bases for Captain Maggs's cost-ben-
efit assessment, and his ultimate conclusion, which he labels * preliminary
considerations.”

First, recent history suggests that the MCM probably will
undergo only incremental changes for the foreseeable future.
Second, the process of amending the MCM is largely irrelevant
to most of the major military justice reforms now being urged.
Third, changes to the MCM rule-making process would affect
the present balance of powers between Congress and the Presi-
dent, possibly producing unintended adverse consequences.°

Aswill be discussed further bel ow, each of these three assertionsis funda-
mentally flawed—none can withstand critical analysis. Captain Maggs's
conclusion based onthem isthussimilarly untenable. | will briefly address
each of these three “preliminary considerations’ in Section Il below.

In Section 111, | will review Captain Maggs's sevenfold division of my
proposals, and his various arguments questioning the value of each pro-
posal. | must immediately note, however, that Captain Maggs apparently
did not grasp my actual, core proposal for change. | think it critically
important that | be clear on this point, so | will restate my proposal as| pre-
vioudly summarized it: “[This article] concludes by calling for continued
study with aview to implementing General Hodson’s 1973 recommenda-
tion,* thus further advancing this ‘work in progress' —the modernization
of the military court rule-making process.”? In my analysis of General
Hodson's proposal, | concluded that implementing his recommendation

10. Id. at 6-7.

11. Genera Hodson's recommendation was that “a Military Judicia Conference,
headed by the Chief Judge of the Court of Military Appeal s, be established and given power
to prescribe rules of procedure and evidence.” See Barry, supra note 3, at 270 n.130 and
accompanying text.

12. 1d. at 241 (emphasis added).

13. My conclusion at the end of the discussion of the Hodson proposal, and immedi-
ately prior to the “Conclusion” section, read:

The SCAFL [ABA Standing Committee on Armed Forces Law] pro-
posal, merged with the almost identical but more complete Hodson pro-
posal, presents an appropriate and needed improvement that will provide
significant benefits to the President as military court rule maker, will re-
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would necessarily involve implementing most of ABA (American Bar Asso-
ciation) Recommendation 100.13

Captain Maggs's sevenfold division does make it clear that | also
made recommendations that could immediately be implemented to sub-
stantially improve the current Joint Service Committee (JSC) process. |
will address these, as well as my other recommendations, in Section Ill.
Finally, in Section IV, | will reach conclusions on the costs and benefits of
improving this rule-making system that are decidedly contrary to—and
much more optimistic for this system than—those reached by Captain

Maggs.

I1. Each of the Three Bases for Captain Maggs's Analysis |s Flawed

In many ways Captain Maggs seemsto present areasoned and reason-
able critique of my proposal, and there is truth in much of what he says.
His principal objections are not that mine are bad proposals, but that they
would, in his view, have too little beneficial effect, while creating addi-
tional administrative costs and inconvenience to the government. How-
ever, his analysis, and his various conclusions, miss the mark largely
because he overlooks or fails to address important facts and arguments,
many of which are set forthin my article. In pursuing hisanalysis, Captain
Maggs too often makes assertions without providing a basis for them,
while at the same time ignoring contrary conclusions | have reached, that
are well supported.

For example, Captain Maggs states that to adopt a rule-making pro-
cess patterned on that followed by the Judicial Conference of the United
States would not provide a benefit, because “the civilian rule-making pro-
cedure tends to take along time . . . [i]n many instances . . . several years
... [whil€] [b]y contrast, the JSC annual review system results in a sys-
temic review of the MCM within each year.”** The implication that MCM
regulations can be (or are) adopted in only one year not only is mideading,

13. (continued)

sult in better rules, and will enhance the stature of the military justice
system and the credibility of its rule-making process. No good reason
exists not to implement this proposal.

Id. at 274 (footnote omitted).
14. Maggs, supra note 2, at 27.
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but also is simply incorrect. The military rulemaking process has been a
slow and cumbersome one, often taking several years, asis clearly stated
(with supporting documentation and examples) in my article.’

It is on such unsupported (and erroneous) assertions that Captain
Maggs relies to raise doubts regarding the benefits of adopting improve-
ments to this process. Because his premises are flawed, it is his conclu-
sions (and not my proposals) that should now be viewed with an
appropriate degree of skepticism.

Perhaps most important of the factors overlooked by Captain Maggs
in his assessment are the impact of enhanced credibility and public confi-
dence in the system, the reduction of criticism of the system (and of the
rule-making process), and theimproved quality of the rules adopted, all of
which would directly ensue from the adoption of improvementsto this pro-
cess. Having thus overlooked the principal benefits of adopting the pro-
posals, it is not surprising that Captain Maggs urges a skeptical approach
to adopting these proposals.

A. Potential Changes to the MCM in the Foreseeable Future Are Not
Unimportant

Captain Maggsfirst assertsthat all theimportant changesto the MCM
were made prior to 1984, and that the “nature of the MCM amendments’
has changed since then.’® He says that changes since 1984, and those for
the future, are of limited significance, and serve only three purposes. to

15. See Barry, supra note 3, at 272 n.136 and accompanying text. In addition to the
discussion and examplesin the original article, it is also worthy of note that amendmentsto
the Federal Rules of Evidence (FRE) automatically take effect in the Military Rules of Evi-
dence (MRE) eighteen months after their effective date, unless “action to the contrary is
taken by the President.” MCM, supra note 4, M.R.E. 1102. In 1998 the delay period for
the President to act was extended from six months to eighteen months. 1d. Appendix 22 at
A22-61. Clearly six months was manifestly too short a period to propose and implement a
contrary rulethrough the JSC process. Recent events have madeit clear, however, that even
the eighteen-month period is proving to be totally inadequate. For example, on 11 May
1998, the JSC published a proposed rule to retain former MRE 407, in lieu of anew MRE
407 which automatically became effective following the revision of FRE 407, which had
been changed on 1 December 1997. As of late October 2000, more than twenty-nine
months after the proposed rule was published, a change to the MCM to implement this pro-
posed rule had yet to be signed by the President. Clearly this processis a very protracted
one.

16. Maggs, supra note 2, at 8.
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“correct errors or oversightsin the existing rules, conform the rules of pro-
cedure and evidence to legidlative changes to the UCMJ, or bring military
law into alignment with civilian criminal law.”'’ Because of these per-
ceived limitations, Captain Maggs sees changesto the rule-making process
as “less important,” and states that “[t]he final results probably will not
vary much no matter how amendments are processed before the President
approves them.”18 This seems to be a somewhat myopic view of the
importance of both the rule-making process and of the potential for impor-
tant rule changes to be proposed in the future.

As an exampl e supporting histhesis, Captain Maggs cites—as one of
these simple procedural rule changes—the adoption of Military Rule of
Evidence (MRE) 513, the psychotherapist-patient privilege, in 1999.%°
However, MRE 513 was decidedly not a simple rule change; rather it was
an issue of great importance. Its importance (and thus potentially the
importance of many yet to be proposed rules) is clearly shown by the fact
that theinitial promulgation of the proposed rule on this privilege?® proved
to be enormously controversial. The proposed rule was objected to by the
American Psychiatric Association because it specifically declined to
extend the privilege to active military personnel, and contained “too
numerous, expansive and over broadly drawn” exceptions even for those
persons who were purportedly protected by the proposed rule.?l Even
those who agreed that the privilege should not extend to persons subject to
the UCMJ objected because the proposed rule did not adequately protect
even those to whom it did apply, because the exceptions were “overly
broad,” and would “as a practical matter, eviscerate the protection of the
psychotherapist-patient privilege and with it, any hope of mutual trust and
security in the therapeutic relationship.”2? Initscommentsto the Joint Ser-
vice Committee (JSC) on the proposed rule, the National |nstitute of Mil-
itary Justice saw adirect tie between the deficienciesin theinitial proposed
rule and the process by which it had been prepared:

Perhapsin none of the proposed rulesisthefailureto have asys-
tem in place which provides for broad perspective and expertise

17.1d. at 9.

18. 1d. at 7-8.

19. Id. at 10.

20. 62 Fed. Reg. 24,640, 24,643 (May 6, 1997).

21. Letter from Melvin Sabshin, M.D., Medical Director, American Psychiatric
Association, to William S. Cohen, Secretary of Defense (June 24, 1997).

22. Letter from Russ Newman, Ph.D., J.D., Executive Director for Professional Prac-
tice, American Psychological Association, to Lieutenant Colonel Paul P. Holden, Jr., Joint
Service Committee (July 10, 1997).
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to be considered and brought to bear more at issue than in this
rule. The rule addresses a privilege which was, in the Supreme
Court, the subject of aclassic confrontation of historical practice
and changing societal and judicial norms. NIMJ believes that
the development of this rule should allow for substantial mean-
ingful input from awide range of sources outside the five mem-
bersof the JSC so that the many societal and public policy issues
raised can be explored.?3

When the revised rule was finally adopted?* (well more than two
years after being proposed), drastic changes had been made, including
extending the privilege to active military personnel (albeit with extensive
exceptions), incorporating other changes to the application and the defini-
tions, and slightly limiting the exceptions. It simply cannot be said that the
process was unimportant. Had the initial process been more broad and
inclusive, the rule initially proposed would likely have been substantially
different. The processis important, even if the resulting rules are “only”
rules of evidence or procedure.?®

23. Letter from Kevin J. Barry, Secretary/Treasurer, NIMJ, to Lieutenant Colonel
Paul Holden, Jr., Joint Service Committee (July 10, 1997). NIMJs comments included a
detailed analysis of the inadequacies in the current JSC process. The letter is reproduced
at MiL. Just. Gaz. No. 51 (Oct. 1997).

24. Exec. Order 13,140, 64 Fed. Reg. 55,115 (Oct. 6, 1999).

25. Only later, in another context, does Captain Maggs acknowledge that the pro-
posed rulefor MRE 513 drew significant public comment, which resulted in changesto the
rule. He does this when arguing that the current process adequately alows for public par-
ticipation and comment. Captain Maggs notes that there was written public comment
received from the American Psychiatric Association, American Psychological Association,
and others, and that “persuasive testimony” was received at the public hearing. He notes
that these comments concerned the failure to include “ clinical social worker” among those
included within the definition of “psychotherapist,” and that as a result, the JSC modified
the definition of “psychotherapist” to include “clinical social worker.” Maggs, supra note
2, at 20. As noted above, the objections to the proposed rule went well beyond this one
item, and resulted in other significant changes. What Captain Maggs also overlooksisthe
fact that the JSC has received persuasive testimony on other proposed rules at other public
meetingsin thelast eight years, but has utterly ignored that testimony, and has promul gated
final rules without either change to the proposed rule, or any acknowledgment that any
commentsor objections had been received. It was precisely thiskind of insularity and unre-
sponsiveness that impelled the ABA to initialy take up the issue of military rule-making,
and this unresponsivenesswas cited by the SCAFL inits 1995 Report. AMERICAN BAR Asso-
clATION, RePoRT AccomPanyING REcoMMmENDATION 115 (adopted Feb. 1995) at 4. See also,
Barry, supra note 3, at 254 nn.67-69 and accompanying text.
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Two other examples, discussed in my article but not addressed by
Captain Maggs, aso illustrate this point. Rule for Court-Martial 1004,
addressing the procedures by which capital punishment is awarded, has
been amended four times since 1984,%6 and Military Rule of Evidence
(MRE) 707, prohibiting the admission of polygraph evidence, was adopted
in 1991.%7 Both involve rules adopted under the JSC procedures, both
involve rules which generated major Supreme Court litigation,?® and both
involve issues fundamental to a fair trial.?® The process by which they
were amended or adopted might well have controlled the substantive out-
come, especially with regard to MRE 707.%° The process is important.

B. Major Reforms Can Be—and May Well Be—the Subject of Rule-mak-
ing; The Process Is Far From Irrelevant

Captain Maggs's next caution regarding my proposals beginswith the
premise that “proponents of reforming the MCM rule-making process
surely do not view changing the process as an end in itself. On the con-
trary, they presumably see their reform proposals as the means to an end.
They must believethat abetter rule-making processwill facilitate adoption
of better rules, producing an improved military justice system.”3! | abso-
lutely agree with Captain Maggs on this point.

However, Captain Maggs then suggests that the “kinds of changes. .
. reformers want to make” are only a small number of “familiar . . . con-
cerns about the military justice system,” and that those proposing change
likely do so with the “ hope that new procedureswill overcome long-stand-
ing Department of Defense resistance” %2 on theseissues. Helimitshisdis-
cussion to only three “recurring criticisms’ of the system: independence

26. Exec. Order 12,550, 51 Fed. Reg. 6497 (Feb. 25, 1986), Exec. Order 12,767, 56
Fed. Reg. 30,284 (July 1, 1991), Exec. Order 12,936, 59 Fed. Reg. 59,075 (Nov. 15, 1994),
and Exec. Order 13,140, 64 Fed. Reg. 55,115 (Oct. 6, 1999).

27. Exec. Order 12,767, 56 Fed. Reg. 30,284 (July 1, 1991).

28. Both theseissues were addressed in my original articlein somedetail. See Barry,
supra note 3, at 242 n.17.

29. Captain Maggs acknowledges the potential importance of aggravating factors,
the subject of more than one of these amendments to RCM 1004. See Maggs, supra note
2,a 17. Seealso MCM, supra note 4, Appendix 21 at A21-71to A21-76.

30. See Barry, supra note 3, at 242 n.17, for a discussion of the deference the Court
gave to the rule implemented by the President in United States v. Scheffer, 118 S. Ct. 1261
(1998), and the potential impact of the rule-making process on such rules.

31. Maggs, supra note 2, at 11.

32. 1d.
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of the military judiciary, the current method of selecting court-members,
and the multiple roles of the convening authority. He concludes that such
“major military justice reforms’33 are unlikely to ever be the subject of
Presidential rule-making.

Captain Maggs setsforth three reasonsfor his contention that changes
in these substantive areas are unlikely to be addressed by regulation: they
are beyond the power of the President to make by regulation; they are areas
in which the President would be unlikely to act because they involve major
reforms; or, because any new rule-making “formalities’ would be of the
type which “generally impede rule-making efforts,” they would of their
own nature tend to minimize the potential for any major change.®* In
reaching each of these three conclusions, Captain Maggs again fails to
address important relevant factors, and thus his conclusions must be
viewed, at the least, with skepticism.

In raising these three important substantive issues for discussion,
Captain Maggs opens to debate afar larger terrain than simply that of the
rule-making process, which | intended as the limited focus of my article.
Having raised them, however, these are now issues that must be addressed,
and | could not dispute that they are relevant to the discussion of whether
to improve the rule-making process. Contrary to Captain Maggs's conclu-
sions, acritical review of these three substantive areas makes it clear that
the three objections he raises are without factual support. Rather, it is
apparent that each of these three “major reform” substantive areas would
be alogical and appropriate area for rule-making.%®

1. Judicial Independence

On the judicia independence issue, Captain Maggs focuses on the
lack of tenure (terms of office) for military judges, and notes that the Mil-
itary Justice Act of 1983 Advisory Commission voted against the need for
tenure.36 Captain Maggs does not mention that all three civilian members

33.1d. at 6.

34. 1d. at 14-15.

35. Thepoaint, of course, isnot whether changesto the rule-making processwill “trig-
ger radical change or facilitate any large-scale reforms of the military justice system.” Id.
at 15. The question iswhether any rule-changesthat are made, large or small, will be more
carefully considered, will potentially be more appropriate rule changes, and will likely
inspire public confidence because they have been considered in an open and public process
by adiverse, well-qualified panel.

36. 1d. at 12 n.57.
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of the Advisory Commission dissented from the Commission recommen-
dation.3” He correctly states that the Supreme Court has upheld the consti-
tutionality of the current system for appointment of military judges.® In
guoting from the opinion of the Supreme Court in Weiss v. United Sates,
however, Captain Maggs fails to note that Justice Scalia, in concurring,
found that the system we have in the military could not survive constitu-
tional attack were it implemented in any other justice systemin this coun-
try!3°

In addition, it is entirely within the power of the President to impose
a system of tenure for military judges. Indeed, Captain Maggs notes that
the Secretary of the Army has already (acting on his own authority)
imposed such a system for the Army.*® The other services have either
implemented similar protections by regulation, or have assured the ABA
Standing Committee on Armed Forces Law (SCAFL) that they are gearing
up to do the same thing.! In addition, the DOD has appointed an ad hoc
committee to study the issue of judicial independence, including the issue
of tenure.*> My own view isthat a provision establishing mere fixed terms
of office, such as has been implemented in the Army, is an inadequate
guarantee of independence in this system where the judges are military
officers, subject to performance evaluations, to further assignment (both as

37. THE MiLiTAaRY JusTice AcT oF 1983 Abvisory CommissioN Report (1984) at 9
[hereinafter 1983 RerorT]. The recommendation was supported only by the six active duty
military members. One might wonder what the result might have been had the Advisory
Commission been more diverse and balanced.

38. Maggs, supra note 2, at 12 n.57, citing Weiss v. United States, 510 U.S. 163
(1994).

39. Justice Scalia, in his concurring opinion in Weiss, stated:

The present judgment makes no sense except as a consequence of histor-
ical practice. ... [N]o one can suppose that similar protections against
improper influence [as provided inthe UCMJ] would sufficeto validate
astate criminal-law system in which felonies were tried by judges serv-
ing at the pleasure of the Executive. | am confident that we would not
be satisfied with mere formal prohibitions in the civilian context, but
would hold that due process demands the structural protection of tenure
in office, which has been provided in England since 1700, was provided
in almost al the former English colonies from the time of the Revolu-
tion, and isprovided in all the Statestoday. (It is noteworthy that one of
the grievancesrecited against King George |11 in the Declaration of Inde-
pendence was that “[h]e has made Judges dependent on his Will aone,
for the tenure of their offices.”)

510 U.S. at 198 (citations omitted) (Scalia, J., concurring).
40. Maggs, supra note 2, at 12 n.54.
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judges and otherwise), and in many cases are hopeful of receiving further
promotion as well.*3 Rather, a more extensive system to promote judicial
independence, such asthose that have been proposed by Professor L ederer
and Lieutenant Hundley,** and more recently by Brigadier General John
Cooke® and Senior Judge Walter Cox,* are worthy of serious consider-
ation.

While changes to the UCMJ could and perhaps should be effected to
ensure adequate independence for miliary judges, changes well within the
President’s power could be made that would go along way to accomplish-
ing the same result. As noted above, such changes are already either par-
tially implemented by the military services, or are under study within
DOD. While atotal solution may require statutory amendment, the argu-

41. Three services, the Army, Air Force, and Coast Guard, have reported to SCAFL
that they have implemented regulations addressing judicial terms of office. The Navy and
Marine Corps have reported to SCAFL that their changeis pending publication. Telephone
interview with Major General Keithe E. Nelson, USAF (Ret.), Chair, ABA Standing Com-
mittee on Armed Forces Law (Oct. 25, 2000). The SCAFL has in the past expressed its
“frustration with the delay in the servicesimplementing promised judicia tenurerulessim-
ilar to those recently implemented by the Army that established a three year tenure rule.”
MiL. JusT. Gaz. No. 71 (Nov. 1999).

42. MiL. Just. Gaz. No. 71 (Nov. 1999).

43. In addition to the concerns set forth by Justice Scaliain Weiss, see supra note 39,
other practical concerns, such asthe desirability of the military judiciary from the perspec-
tive of future assignment have been raised. “A disturbing prognosis for the future of the
military tria judiciary emerges from this Commission’s work. The testimony and surveys
make it clear that career judge advocates hardly view such duty as career enhancing.” 1983
ReroRT, supra note 37, at 75 (Separate Statement of Professor Kenneth F. Ripple). Some
judges may seek to advance their career by being assigned (or reassigned) to positions they
see as more career enhancing, such as staff judge advocate. See, e.g., Kevin J. Barry, Rein-
venting Military Justice, 120/7 NavaL InsTiTuTE PROCEEDINGS 56, 58 (1994). Other judges
may seek to stay on the bench, and even with the three year term of office established, as
in the Army, there still remains the potential for mischief, as Senior Judge Everett recently
opined: “Obviously though, when you get to the two year nine month mark, you' re going
tofed alittlebitill at ease, and one of the concerns has been that the person who is hanging
on may favor the government in order to be reappointed.” Magjor Walter M. Hudson (inter-
viewer), Two Senior Judges Look Back and Look Ahead: An Interview with Senior Judge
Robinson O. Everett and Senior Judge Walter T. Cox, 111, 165 MiL. L. Rev. 42, 78 (2000)
[hereinafter Senior Judge Interviews]. Each of these concerns needs to be addressed in
achieving a balanced solution.

44, Fredricl. Lederer & Barbara S. Hundley, Needed: An Independent Military Judi-
ciary—A Proposal to Amend the Uniform Code of Military Justice, 2 WM. & MaRy BiLL
Rrts. J. 629 (1994).

45. Brigadier General John S. Cooke, The Twenty-sixth Annual Kenneth J. Hodson
Lecture: Manual for Courts-Martial 20X, 156 Mil. L. Rev. 1, 18-19 (1998).

46. Senior Judge Interviews, supra note 43, at 79-80.
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ment that intermediate remedial changes are of too great amagnitudeto be
effected by regulation is patently insupportable.

2. Selection of Court-Martial Members

The samerationale appliesto theissue of selection of court-members.
UCMJ changes could be effected to accomplish reform, and to end a sys-
tem that, even if not inherently unfair, certainly is widely viewed by mili-
tary professionals as being unfair.#” Chief Judge Young of the Air Force
has proposed statutory changes to the sel ection process to accomplish this
result,*® and for almost 30 years others have also proposed both statutory
and non-statutory changes to this process.*® A number of these commen-
tators have suggested a method of random selection of military jurors,
often completely within the current statutory constraints of Article
25(d)(2), UCMJ, which requires the convening authority to select mem-
bersdeemed “ best-qualified.” One noted authority in 1991 proposed com-
puterized random selection, consistent with Article 25, UCMJ, as a
solution: “I cannot believe that the same ingenuity that coordinated the
massive air strikes in the Middle East could not be used to select court
members for a court-martial when a service member’sliberty and property
interests are at stake.”*° The process of selection of court members “isthe
most vulnerabl e aspect of the court-martial system; the easiest for the crit-
ics to attack.”5! To suggest that improvements in the system of selection

47. “[Itisimpossible to convince even military judges from other countries that our
current system of selecting court membersisfair.” Colonel James A. Young Il1, Revising
the Court Member Selection Process, 163 MiL. L. Rev. 91, 125 (2000).

48. 1d. at 127-37.

49. Mgjor R. Rex Brookshire, 11, Juror Selection Under the Uniform Code of Military
Justice: Fact and Fiction, 58 MiL. L. Rev. 71 (1972); Joseph Remcho, Military Juries: Con-
stitutional Analysis and the Need for Reform, 47 Inp. L.J. 193 (1972); Kenneth J. Hodson,
Military Justice: Abolish or Change?, 22 Kan. L. Rev. 31 (1973), reprinted MiL. L. Rev.
BicenT. Issue 577 (1975) (random selection of military juries was Hodson's first of seven
suggestions for improvement of the military justice system; removal of the commander
from inter alia the military jury selection process was the seventh); Captain John D. Van
Sant, Trial by Jury of Military Peers, Jac. L. Rev. 185 (Summer, 1974); Magjor Gary E.
Smallridge, The Military Jury Reform Movement, AirR Force L. Rev 343 (1978); Major
Stephen A. Lamb, The Court-Martial Panel Selection Process: A Critical Analysis 137
MiL. L. Rev. 103 (1992); Guy P. Glazier, He Called for His Pipe, and Called for his Bowl,
and He Called for his Members Three—Selection of Military Juries by the Sovereign:
Impediment to Military Justice, 157 MiL. L. Rev. 1 (1998).

50. David A. Schlueter, The Twentieth Annual Kenneth J. Hodson Lecture: Military
Justice for the 1990's—A Legal System Looking for Respect,133 MiL. L. Rev. 1, 20 (1991).

51. United Statesv. Smith, 27 M.J. 242, 252 (C.M.A. 1988) (Cox, J., concurring).
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of court-members could not, or should not, or would not be expected to
come by regulation, is to ignore what has seemed not only possible and
plausible, but also necessary, to numerous commentators. It isclearly not
ajustification for failing to improve the process, and thus to enhance the
quality of any such rule changes ultimately adopted.

3. The Role of the Convening Authority

The final substantive issue raised by Captain Maggs concerns the
multiple—and potentially or actually conflicting—roles played by con-
vening authorities. The most troublesome aspect of these multiplerolesis
the fact that the commander, who exercises command and control of the
unit and its personnel, also has the two duties of exercising prosecutorial
discretion and hand-selecting, normally from subordinates who may be
from her own personal staff, the members of the court-martial panel (the
“jury”) who will sit in judgment over the accused. As noted by Chief
Judge Young, in suggesting a change to our system of selecting members,
itis“impossible’ to convince military judges from other countriesthat this
system is fair.>?

This should come as no surprise. The analogy in the civilian system
would be requiring the United States Attorney, who decides whether asus-
pect will be brought to trial and for what specific crimes, to hand-select the
jury from government employees who work for the Department of Justice
(or even from government employees who work on the U.S. Attorney’s
own staff). Such a scenario would, of course, be completely intolerable,
and would certainly appear illegal and unconstitutional aswell. Notwith-
standing the fact that the military is a separate society with certain vastly
different interests—including good order and discipline—that must be
served by its justice system, it is the opinion of these non-U.S. military
judges referred to by Chief Judge Young, and of many U.S. legal profes-
sional's (both within and without the military), that the current involvement
of the convening authority in this military jury selection process simply
asks too much of one official, and does not live up to current perceptions
of what congtitutes the minimal requirements of due process. Evenif the
selection process is not unfair as a whole, or if it is not actually unfair in
any given case, itisdifficult if not impossibleto get past the potential for—

52. See Young, supra note 47, at 125.
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or the appearance of—unfairness, and thus of the potential for the denial
of afair trial in agiven case.

Although statutory changes would be required to fundamentally alter
the convening authority’s role, adoption of a method of random selection
within the current parameters of Article 25, which may be accomplished
by presidential regulation, would seemingly be a large step in the right
direction toward allaying these concerns.

C. Presidential Power Unaffected

Captain Maggs finally urges that changes to the MCM rule-making
process would affect the present balance of powers between the President
and the Congress.>® This concern is unfounded.

Under Article 36, the President isthe statutorily authorized rulemaker
for the military justice system. The President has elected to use the JSC,
and its current procedures, to prepare the executive orders to promulgate
amendments to the MCM. The President could choose to follow the ABA
recommendations, and establish an advisory committee to participate in or
oversee a revised rule-making process. Similarly the President could
resume reporting rule changes to Congress. No new statute would be
required. Presidential power would be unaffected.

Alternatively, the Congress could choose to establish a military judi-
cial conference to oversee the rule-making process and the preparation of
proposed changes to the MCM, without changing in any way the Presi-
dent’s ultimate authority as military court rule-maker. General Hodson
recommended forming such a conference, headed by the chief judge of the
Court of Military Appeals, now the Court of Appealsfor the Armed Forces
(CAAF).>

There is currently no limitation on the authority of the President to
promulgate rule changes that have not first been prepared and presented by
the JSC, though as a practical matter it is not known that any President has
ever acted independently of the JSC or of the usual review process for JISC

53. Maggs, supra note 2, at 15-17.

54. See supra note 11. | express no view on whether a judicia conference such as
recommended by General Hodson could (or if it could, whether it should) be created by the
President through regulation.
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proposals.®> Despite Captain Maggs's conclusions to the contrary, there is
no suggestion—in either my proposal or the ABA recommendati ons—that
the President’s ultimate authority would be one bit lessened under such a
model; rather we both suggest the opposite: it would be “effectively
enhanced.”% Certainly the concerns Captain Maggs raises regarding sep-
aration of powers are important, and may require taking more care to
ensure that the President’s authority is not constrained, but isinstead more
fully supported by the military judicial conference. As discussed below,
that would be easy to do, even while maintaining all the benefits that such
a system would otherwise provide. Captain Maggs's balance of powers
concerns are unfounded.

I11. The Proposals are Warranted

Captain Maggs finds in my article seven separate proposals, and he
provides his comments on each. Evenif | wereto accept his enumeration,
| find it to be short by at least one recommendation. | strongly suggested
that the internal JSC Organization and Operating Procedure document
issued in February 2000°7 was an inadequate mechanism for promulgating
changes to procedures for a rule-making process involving the public.>®
Thisis particularly so where such procedures had previously been promul-
gated inaDOD Directive which was published in the Code of Federal Reg-
ulations (CFR). It was my clear recommendation that these procedures be
suitably published both in departmental regulation and the CFR, aswell as
intheMCM itself. It isunclear why Captain Maggs does not address this

55. See Barry, supra note 3, at 251 n.53 (providing a summary of this review pro-
Cess).

56. Id. at 269; see also id. at 269 nn.120-29 and accompanying text. The Chair of
SCAFL believed that adoption of the ABA Recommendation 100 was “bound to improve
the final product and enhance the President’s rule-making function.” Id. at 269 (quoting
letter from Francis S. Moran, Jr. to N. Lee Cooper, ABA President, 3 (Jan. 27, 1997)
(emphasis added) [hereinafter Moran letter]).

57. INTERNAL ORGANIZATION AND OPERATING PROCEDURES OF THE JOINT SERVICE COMMIT-
TEE oN MiLiTARY JusTice (initially adopted 3 February 2000, corrected and readopted 2
March 2000) [hereinafter JSC 2000 Procepures]. These JSC procedures are discussed in
my article. See Barry, supra note 3, at 260 nn.90-99 and accompanying text. Because of
their importance, they were reproduced in their entirety in the Appendix to my article. See
id. at 277-80.

58. See Barry, supra note 3, at 264.
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recommendation—it is one of those easy remedies which can and should
be immediately adopted.>®

| am not, however, anxiousto accept Captain Maggs's sevenfold divi-
sion because it tends to distort my actual proposal. My recommendation
wasto call for “continued study with aview to implementing General Hod-
son’s 1973 recommendation, thus further advancing this ‘work in
progress’—the modernization of the military court rule-making pro-
cess,” % and as noted above,® | incorporated the ABA Recommendations
in this proposal. Nevertheless, for the sake of clarity, | will address my
proposal which incorporates the ABA recommendations (the first three of
Captain Maggs's division) as implemented within General Hodson's pro-
posal (the fourth of Captain Maggs's division). Before doing that, how-
ever, | will first address the last three items in Captain Maggs's division,
which constitute the three recommendations which concern the current
JSC process.

A. Improving the Current JSC Process

In my article | made a variety of observations about ways the current
JCS process could and should be further improved. This current rule-mak-
ing process was addressed in part as background and as preface to my Hod-
son recommendation, and also as a hecessary portion of my review of the
fifty-year history of the MCM rule-making process. My suggestions for
changes to the current process were—either derived from or restated sug-
gestions long made by the ABA—included the three proposal s addressed
by Captain Maggs at Sections III. E., Ill. F., and Ill. G. Evenin the
absence of further study or more extensive reform, each of these could be
easily and quickly implemented by DOD by slight modifications to the

59. Seeid. at 264. | also noted that the current DOD Regulation 5500.17 issued in
1996 has not yet been published in the CFR, which still contains the outdated and super-
seded 1985 DOD Regulation. Thisis afour-year oversight that is long overdue for reme-
dia action. Id. However, to now publish the 1996 directive would establish as current
federal law a process no longer applicable. What is how required is for DOD to reviseits
regulation to conform with current practice, or with anew practice modified to conform to
these recommendations, and to publish that regulation in the CFR, and in the MCM. Due
to the public nature of the issue, a notice and comment rule-making process would be
appropriate. Seeid. at 258 n.81.

60. Id. at 241.

61. See supra notes 12-13 and accompanying text.
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JSC 2000 Procedures, and would materially enhance the perceived fairness
of the current system.

The first suggestion addresses the question of public availability of
internal DOD proposals, and it is clear that no great effort would be
reguired to accomplish this needed improvement. Detailed proposals, with
full justifications, aready exist: they have been required by the JSC regu-
lations for years.6? Currently the JSC refusesto make them available. The
fundamental principlel apply inthisregard isthat rulesfor asystem of jus-
tice that tries the most serious crimes and imposes capital punishment
should not be made in secret. Making the proposals available to the public
would involve only limited administrative cost since, as Captain Maggs
notes, justifications are already available both for proposals which are
adopted, and for any changesto proposals which are made by the JSC prior
to their adoption. Thus, the burden of making them available “does not
seem very great.” 63

The same analysis should apply to the JSC's justifications for reject-
ing proposals for rule changes. If a serious proposal is rejected, it should
be for a good reason, and there should be no hesitancy to publicly express
that reason. Captain Maggs believesthat the JSC has “understandabl e rea-
sons for wishing to avoid the process of justifying its decisions not to adopt
proposals . . . [and that] providing explanations may take a great deal of
work.”64 He does not clearly state what these “understandable reasons’
are, except to suggest that additional personnel might be required, that the
JSC members might have to “neglect their other duties so that they could
write reasons for rejecting the proposals,” or that it “might cause unnec-
essary and harmful embarrassment” %6 to the proposer. Even if true, such
arguments do not seem very weighty, when balanced with the benefits of
making these important rules in a manner that will inspire confidence in
the system.

The second suggestion addresses the public availability of the JSC's
minutes. Captain Maggs acknowledges that he has seen the minutes of the
JSC meetings, but that he believes they contain “minimal information
about its decisions.”®” However, he also tatesthat “[b]ecause the JSC and
its working group diligently keep these records, the proposal [to make

62. See Barry, supra note 3, at 245.
63. Maggs, supra note 2, at 32.

64. Id.

65. Id.

66. Id. at 33.
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them publicly available] would imposelittle or no burden on them.”%8 The
failure to make available the full proposals, with their rationales and justi-
fications, and the minutes of meetings, to provide explanations for JSC
decisions, casts doubt on the credibility of this rule-making process, and
undermines public confidence in the military justice system. Even when
recommendations for rule changes are made by such organizations as the
SCAFL and the ABA, the JSC does not rel ease the minutes or explain why
the recommendations are not adopted.®® The objections raised by Captain
Maggs do not weigh heavily when compared with the values that would be
supported by full disclosure. The refusal to make available unredacted
minutes can and should be rectified immediately.

The third suggestion concerns whether to expand the membership of
the JISC—or even just to give the current CAAF and DOD representative
avote. Both areideasthat SCAFL thought desirable several years ago, but
ultimately agreed should be left to the discretion of DOD, accepting
DOD’s argument that the JSC is an internal DOD committee.”® Theidea
has been discussed again at several recent SCAFL meetings, and sugges-

67. 1d. The JSC has released redacted minutes of JSC meetings to the author pursu-
ant to the Freedom of Information Act. These contain lengthy blanked-out sections during
which issues are apparently being discussed and debated, and also contain sectionswherein
the votes by the voting members of the JSC are aso masked. These redacted minutes are
uniformly unhelpful in ascertaining why proposals are being made, what the intended
effectsare, or what argumentsfor or against their adoption have been considered. Whether
the unredacted minutes contain minimal information or not is an unverifiable conclusion
that can be drawn only by one such as Captain Maggs who is alowed access to them.

68. Id.

69. In February 1993, the ABA adopted Recommendation 107A proposing that
RCMs 1112 and 1201(b) be amended to provide an opportunity for convicted service mem-
bers to review and submit matters for consideration at all stages of military administrative
review, and that RCM 1203(c) be amended to allow convicted members the same opportu-
nity provided to government attorneys to petition the Judge Advocate Genera to certify an
issue to the United States Court of Military Appeals. See AMERICAN BAR AssociaTion, PoL-
icy AND Procepures Hanbeook 293 (1999-2000 Ed.); AMERICAN BAR AssociaTioN, REcoM-
MENDATION 107A (adopted Feb. 1993). The same recommendations for change had already
been presented to the JSC by the Coast Guard appellate defense counsel. See MiL. Just.
Gaz., No 3 (Aug. 1992). Two years later, in response to his written request, and contrary
toitsstated policy, the JSC provided aminimal explanation to the submitter, G. Arthur Rob-
bins (formerly the Coast Guard appellate defense counsel) regarding the reasons the JSC
declined to adopt his recommendation. This explanation included the following two argu-
ments. that “the certification process should be non-adversarial” (apparently as justifica
tion for not giving the defense a copy of government requests for certification of issuesin
the case), and that “ certification is the Government’s vehicle for appeal and not aright of
theaccused.” Letter from Kristen M. Henrichsen, to G. Arthur Robbins (Jan. 12, 1995).

70. See Barry, supra note 3, at 267-68.
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tions have included adding additional members from within the govern-
mental community, such as by adding an appellate military judge, a
military trial judge, and one or more representatives of the appellate
defense community.”t 1t would seem that DOD could, without affecting
the “internal” nature of the JSC, vastly improve both the appearance and
the actual fairness of the rule-making process by adding representatives
from some of the other “communities’ affected by the MCM and its rules,
including defense counsel, prosecutors, academics, and trial and appellate
judges.

For a system seeking credibility and respect, implementing each of
these three suggestions would bring the same sort of instant favorable
response as did promulgating the JSC 2000 Procedures. The DOD can,
without any change to statute and without even involving the President,
accomplish all these recommended improvements in the current JSC rule-
making process, and to do so would, | submit, be wel comed and applauded
by all who seek to see this system improved. Such improvements would
not only allay concerns and criticisms, but would enhance the quality of
the resulting rules, and their inherent credibility, and thus would enhance
as well the confidence with which they are accepted.”

71. Seeid. at 268, n.116. SCAFL had initially pushed for expansion of the JSC,
including adding non-governmental members, but abandoned this idea in response to the
DOD “internal committee” arguments. Id.

72. Recently a potential difficulty with the new JSC 2000 Procedures has become
evident, which might now constitute a fourth recommendation for improving the current
JSC process. Under the new procedures, proposals submitted to the JSC from outside the
military services are submitted to and voted on by the JSC itself, and are to be acknowl-
edged in writing, with the submitter being notified of the decision of the JSC (though appar-
ently not of the reasons for the decision). See JSC 2000 Procebures, supra note 57, 1
111.D.3. However, proposals submitted from within the services do not go to the JSC, but
rather go to and are screened by that service's JSC representative, who then submits only
those proposals that the JSC representative deems “appropriate.” Seeid. T111.B.3. There
does not appear to be any requirement for a written acknowledgment of proposals from
members of the services, or for any notification or explanation why the service JSC repre-
sentative declined to forward the proposal, or for notification of (or explanation for) action
taken by the JSC on those proposals which are forwarded. There seems to be no good pol-
icy reason why proposal's submitted from an appellate military judge, or a professor of law
at one of the Judge Advocate Genera’s schools, or atria or appellate defense or govern-
ment counsel, should be subject to screening by the service’s JSC representative, while pro-
posalsfrom their counterparts not in uniform are automatically considered by the JSC. This
appears to be one of those areas where appearances of fairnessweigh heavily in favor of an
immediate adjustment to eliminate the gate-keeper role of the service’s JSC representative,
and to treat all who propose changes to the rules equally.
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B. The Hodson and the ABA Recommendations

Captain Maggs addresses my core proposal as four separate entities
(at Sections|1l. A., 111.B., Il1I.C.,and I1l. D.). Aspreviously addressed,”
| actually called for study of General Hodson’s military judicial conference
recommendation, incorporating the three aspects of ABA Recommenda-
tion 100, thus establishing a single cohesive structure that would bring the
military rule-making system into parity with the civilian system, with all
the benefits (and if there be such, disadvantages) of that system. For clar-
ity, | will address various discrete concerns raised regarding the elements
of my proposal, but | submit that they are best understood as elements of a
unified military judicial conference structure.

General Hodson did not flesh out his recommendation, and |
attempted to do that by incorporating within his military judicia confer-
encethe structure recommended by the ABA, which | view asentirely con-
sistent with (and complementary to) his recommendation. One difference,
of course, isthat the ABA recommendation itself could be entirely imple-
mented by the President, without the need for legidation.”* He could issue
an executive order (EO) establishing a broadly constituted advisory com-
mittee that would review all proposals in accordance with “on the record”
public proceduresclearly established inthe EO. The EO could also require
that all amendments to the MCM be presented to Congress upon their
adoption. Presumably, the draft executive order for each proposed change
to the MCM would be reviewed for approval following a process similar to
that used today for all proposed (draft) EOs prepared by the JSC to promul-
gate rule changes, including review within DOD, the Department of Jus-
tice (DOJ), the Office of Management and Budget, and finally by the
White House Counsel, prior to submission for signature by the President.”

Captain Maggs does not doubt that such a program as recommended
by the ABA could be implemented by the President. He asks, however,
whether it would be of “any substantial benefit.””® He asserts that neither
| nor the ABA “explainin any detail how their proposal would improvethe
current rule-making process. On the contrary . . . the ABA’s report for the

73. See supra notes 12-13 and accompanying text.

74. Captain Maggs acknowledged that implementing the core points of the ABA rec-
ommendation did not requirelegislation. See Maggs, supra note 2, at 18-19 (advisory com-
mittee), 24 (public rule-making procedures).

75. The review process is more fully described in my original article. See Barry,
supra note 3, at 251 n.53.

76. See Maggs, supra note 2, at 24.
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most part simply notes that the federal courts use a different system””” |
cannot agree with Captain Maggs on this point. The report accompanying
Recommendation 100, which was prepared by SCAFL, contained fifteen
pages, most of which explained in depth the importance of and the reasons
for the recommendation. The report was sufficiently detailed and persua-
sive that the ABA House of Delegates adopted Recommendation 100
almost unanimously.”® In addition, the objections of DOD to the recom-
mendation’® were answered in detail in the letter by SCAFL Chair Colonel
Frank Moran,®® and | set forth the rationale for these proposals at length in
my article.8l If Captain Maggs is correct that neither the ABA materials,
nor my article, give arationale for the proposed change, than | doubt that
any explanation that anyone could prepare would pass muster.

With regard to both the Hodson and the ABA recommendations, Cap-
tain Maggs posits certain assumptionsas “fact,” and then setsout problems
that he sees arising from these “facts,” which he believes cast doubt on the
efficacy of the recommendations. | will address the most significant of
these assumptions, first discussing the concerns regarding the military
judicia conference, and then the aspects of the ABA proposals.

77. 1d.

78. The most concise statement of the benefits to be achieved by adopting a rule-
making process modeled on the federal civilian rule-making system, was stated in the ABA
proposal itself. The ABA first addressed the federal civilian process. “The process enables
the adoption of carefully considered rules in a process designed not only to result in the
most appropriate rules being adopted, but to enhance the prestige of the courts and the pub-
lic's confidence both in the courts and in their rule-making process.” AMERICAN BAR Asso-
cIATION, REPORT AccomPANYING REcommENDATION 100 (adopted Feb. 1997) at 7. The ABA
believed that those benefits would carry over to the military system, as succinctly stated in
its conclusion: “Both the quality of the resulting military court rules, and the public’s con-
fidence in the military justice system, will be enhanced. The military court rule-making
process will then be deserving of the same respect and public confidence presently afforded
rules for civilian Federal courts.” Id. at 12.

79. Seeletter from Judith A. Miller, General Counsel, DOD, to N. Lee Cooper, Pres-
ident, ABA (Jan. 21, 1997). See also Barry, supra note 3, at 268 nn.118-19 and accompa-
nying text.

80. See Moran letter, supra note 56. See also Barry, supra note 3, at 269 nn.120-29
and accompanying text.

81. See Barry, supra note 3, at 265 nn.100-25 and accompanying text (discussing
ABA Recommendation 100), 270 nn.126-45 and accompanying text (discussing Hodson
proposal).
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1. Military Judicial Conference

Captain Maggs raises important constitutional separation of powers
issues regarding a military judicial conference, since in his view the
required amendment to Article 36, UCMJ, would “have to say that the
President could not alter the rules of evidence and procedure except upon
the Court of Appeals for the Armed Force's recommendation.”? Possibly
General Hodson's 1973 recommendation, as written,83 could be read or
implemented in such a way as to bind the President and raise such objec-
tions. That, however, is not the necessary result, nor isit my recommen-
dation. Rather, | proposed the following structure.

The advisory committee would in due course make recommen-
dations directly to the military judicial conference. Once the
military judicial conference completed itsreview, it would make
its recommendations to the President as rulemaker. Once
approved by the President, the rules would be reported to Con-
gress prior to implementation. The precise mechanism for issu-
ing the final rule could be through promulgation of an executive
order, or by other mechanism set forth by statute.®*

This structure would seem to raise no such constitutional infirmity. This
approach follows the Judicial Conference model, in which the advisory
committee recommendations are forwarded through the Judicial Confer-
ence to the Supreme Court, which, as the civilian court rule-maker, is not
bound to accept every recommendation that the Judicial Conference
presents.8> The President would retain his current discretion to reject pro-
posed rules. In addition, the President would continue to be able to effect

82. Maggs, supra note 2, at 30.

83. “[A] Military Judicial Conference, headed by the Chief Judge of the Court of
Military Appeals, be established and given power to prescribe rules of procedure and evi-
dence.” See, eg., Barry, supra note 3, at 270 n.130 and accompanying text.

84. Id. at 274.

85. See, e.g., Peter G. McCabe, Renewal of the Federal Rulemaking Process, 44 Awm.
U.L. Rev. 1655, 1674 (1995). Indeed, after the creation of the Judicial Conference of the
United Statesin 1958, the “ Supreme Court retained its statutory authority to promulgate the
rules, but it would henceforth do so by acting on recommendations made by the Judicial
Conference.” Id. at 1659. Thereis no reason why a similar approach should not be taken
with regard to the President’s rule-making authority when amilitary judicia conferenceis
established.
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rules without awaiting a proposal from within the rule-making structure,
just as he presently can under the current JSC process.

Nor would this structure raise the suggested political problems
between the President and the judges of the CAAF.86 Thereis no sugges-
tion in General Hodson's recommendation that any specific number of
judges from the CAAF be appointed to the military judicial conference,
and presumably none other than the chief judge would be on the confer-
ence.8” All the“political” concerns raised by Captain Maggs are founded
on amistaken understanding of my proposal.

2. Advisory Committee

In addressing the advisory committee proposed by the ABA, Captain
Maggs posits that it would be a resource for, and be subservient to, the
JSC.8 However, acareful review of the ABA report accompanying Rec-
ommendation 110, and the supporting documentation, makes it clear that
the SCAFL had the opposite organizational structure in mind: the JSC
would, as DOD’s internal committee,89 have the same freedom to submit
proposal s to the advisory committee as would other entities or individuals,
similar to the relationship DOJ now has with the advisory committees
within the Judicial Conference.®® Thereafter, it would be the advisory
committee that would finalize the proposed changes and submit them for
consideration within the Administration (as proposed in the ABA Recom-
mendation) or to the Judicial Conference for review and approval prior to
submission within the Administration (as in the Hodson/Barry
recommendation). Just as with the advisory committees in the Judicial
Conference, | accept it asagiven that DOJ (or at least DOD) would be rep-

86. See Maggs, supra note 2, at 29-31.

87. The Judicial Conference of the United States is comprised of the Chief Justice,
the chief judge of each judicial circuit, the chief judge of the Court of International Trade,
and a district court judge from each judicia circuit. 28 U.S.C. § 331 (2000). A military
judicial conference could, as but one possibility, be comprised of the chief judge of the
CAAF, the chief judge of each court of criminal appeals, and the chief trial judge from each
service and one or more district and circuit court judges from the federal system. Such
would seemingly not raise any of the political problems for the President that Captain
Maggs suggests.

88. “TheJSC. . . could compilealist of names of potential advisorswho would agree
to serve on an advisory committee without pay. Thisadvisory committee from timetotime
could offer suggestions for changes to rules of evidence and procedure in the MCM.”
Maggs, supra note 2, at 18-19.

89. See Barry, supra note 3, at 267 nn.114-16 and accompanying text.
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resented on the advisory committee, and as noted in the basic article would
have a great (if not controlling) influence on the final product.®! Captain
Maggs's assumptions are therefore unsupported.

Captain Maggs s principal objectionsto an advisory committee seems
to be that it is unnecessary, since all interested parties “aready have the
ability to recommend changes directly to the JSC.”%? Hethen suggests that
creating an advisory committee actually “might reduce the input because
federal advisory committee members may fall within the scope of federal
conflict of interest laws. As aresult, defense attorneys who serve on the
committee might not be able to participate in decisions that would benefit
their clients.”® This entire concernisunfounded. In fact, for the advisory
committees in the Judicial Conference, the number of private practicing
attorneys has been increasing, and recommendations to further increase
those numbers have been made.®* Private attorneys constituted approxi-
mately athird of the members of the Civil Procedure, Criminal Procedure,
and Evidence Rules Advisory Committeesin 1995, with apparently no hint
of any disability created for those private attorneys (or, for that matter, for
the judges or government attorneys) serving on these committees.%

90. My recommendation followed the ABA on this point:

With such amilitary judicial conference model, the JSC would presum-
ably continue its present functions, operating as an internal DOD com-
mittee, and its proposals for changes to the MCM would be forwarded,
along with those of other proposers, to the advisory committee, similar
to the way the DOJ now makes proposals to the federal rules advisory
committees.

Id. at 274.

91. Seeid. at 274 n.145.

92. Maggs, supra note 2, at 19. Captain Maggs does not, in this discussion, address
the efficacy of that “input,” or the fact that the ability to make suggestions actually works
to the detriment of the system when the perception is that such suggestions are routinely
ignored or rejected, without any explanation from the JSC. See, e.g., supra notes 64-69 and
accompanying text.

93. Id. a 21 (emphasis added) (footnote omitted). Defense counsel are the only
group that Captain Maggs lists as being so affected. Interestingly, he does not address why
any such conflicts would not affect government (prosecuting) attorneys or other groups
serving on the committee.

94. McCabe, supra note 85, at 1665 n.69.

95. 1d. at 1665-66.
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3. Rule-Making Process

For the ABA's recommendation to change the process of considering
rules changes, Captain Maggs first gives a balanced presentation of the
current Judicial Conference process,® but then makes unfounded assump-
tionsin assessing the application of this model to the military rule-making
process.?’ Hestates: “Onelikely possibility would involve amilitary judi-
cial conference composed of military judges and headed by the JSC.”%®
This suggested composition is a straw-man constructed by Captain Maggs
out of whole cloth, and it is entirely contrary to both the ABA and my rec-
ommendations.®® General Hodson suggested the chief judge of CAAF as
the head of the military judicial conference, but did not further define its
composition. Nor did I, in my article, set forth any specific recommended
composition for the military judicial conference, but | do indicate one pos-
sibility in this article.® One thing is entirely clear, however. If the JSC
were to head it, as Captain Maggs suggests, it obviously could not be a
judicial conference, since no member of the JSC is ajudge.

Captain Maggs a so sees problems with advisory committees (and a
civilian rulemaking process) generally, because each would “invite the
meddling of special interest groups’ and allow for the process to become
“politicized.” 19 He identifies only one such “special interest” group, and
again it is defense counsel. Captain Maggs does not address why, for
example, the JSC itself should not be considered to represent a particular
“special interest.”1%2 Captain Maggs cites several commentators in sup-
port of his concerns, and suggests these concerns weigh heavily against
adoption of new procedures.’®® However, these are not valid objections to
adopting improved rule-making procedures, as can be seen from the exam-

96. Maggs, supranote 2, at 22 (§111.B.1).

97. 1d. at 24 (8 111.B.2). Arguably much of the following discussions would more
appropriately be included in the discussion of the military judicial conference proposal, or
he advisory committee proposal, but since Captain Maggs includes them in his discussion
of the rule-making process, | will also.

98. Id. at 24.

99. See, e.g., supra note 90 and accompanying text (discussing my recommendation,
which envisions an advisory committee and a military judicial conference both separate
from and superior to the JSC). Both my and the ABA recommendations clearly stated that
the current process “needs expanded perspectives and experience by the addition of mili-
tary and civilian counsel and judges, and academicians, all who may have substantial expe-
riencein military law.” Barry, supra note 3, at 269 (quoting Moran letter, supra note 56 at
3).

100. See supra note 87. See also Barry, supra note 3, at 274.

101. Maggs, supra note 2, at 25.
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ple of the Judicial Conference advisory committee structure, which has
functioned so successfully for so many years without any serious conflict
of interest issues noted. In any event, any such perceived concerns are
wholly outweighed by the fundamental integrity of, and the benefits to the
justice system that are inherent in the process itself. As Peter McCabe
notes:

The process by which the federal rules are promulgated,
although subject to periodic criticism, has been praised as “ per-
haps the most thoroughly open, deliberative, and exacting pro-
cess in the nation for devel oping substantively neutral rules.” 104

M cCabe goes on to say that the “ essence of the federal rulemaking process
has remained constant for the past sixty years,” and that the first of its
“basic features’ is“the drafting of new rules and rule amendments by pres-
tigious advisory committees composed of judges, lawyers, and law profes-
sors.” 1% Perhaps if the military used such diverse “prestigious advisory
committees,” our system would not be subject to criticism for itsfailure to
be a“thoroughly open . . . and exacting process.” By adopting new proce-
dures modeled on such a time-tested and well-regarded process, the mili-
tary justice system would enhance its credibility and reap the
immeasurable benefits of increased public esteem and confidence, while
gaining avastly improved potential for adopting higher quality, more“ sub-
stantively neutral” rules.

Captain Maggs finally argues that new procedures are not really
needed because “the JSC usually follows changes that already occurred in
civilian rules of evidence and procedure.” 1% He uses as examplestherules
recently adopted for child witnesses, and the rule governing the psycho-

102. It has been noted (including by the SCAFL) that the JSC is comprised of “the
officersresponsiblefor criminal law inthe armed forces.” See, e.g., Barry, supra note 3, at
266 n.105 and accompanying text. Asaresult of their status and of events over the years,
“the perception [of the JSC] . . . isthat of a small ‘government’ committee, operating in
secret, which changes the rules (often with the appearance of benefitting only the prosecu-
tion) without explaining why.” Id. at 240. The JSC certainly seemsto have been afar more
influential and effective “special interest group” in this process than any other group has
been (or conceivably could be).

103. Maggs, supra note 2, at 24-26.

104. McCabe, supra note 85, at 1656 (quoting CommiTTEE ON LoNG RANGE PLANNING,
JupiciaL CoNFERENCE OF THE UNITED STATES, PRoPoseED LonGg RANGE PLAN FOR THE FEDERAL
Courts RecommenpATion 30 (1995)).

105. Id.

106. Maggs, supra note 2, at 27.
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therapist-patient evidentiary privilege. He states: “These amendments,
while significant, did not require the JSC to engage in original think-
ing.” 107

| would argue that, had a more diverse body been involved, perhaps
someone might have engaged in at least a bit more “original thinking,” 108
and the original proposed rule for the psychotherapist-patient privilege
might not have been so unbalanced, with the result that the storm of con-
troversy that erupted might thereby have been much abated. Captain
Maggs argues that the controversy, and the resultant changes made by the
JSC to the rule, show that the current process works. My answer is that
while the processin this case may have “worked” (in that aless objection-
able result eventually was achieved), it did not work very well, and in a
system concerned with rapid promulgation of rules, thisrule does not well
stand as a model for the future.0°

None of the objections or arguments Captain Maggs makes regarding
either the ABA Recommendations or the Hodson proposal warrant the
conclusions he would draw that the costs of adopting these reforms out-
weigh the benefits to be derived. His concerns rest on his unsupported
assumptions, and such concerns become insignificant when considered in
the light of facts and arguments Captain Maggs has overlooked. The Hod-
son proposal, as| would completeit by incorporating the structure and pro-
cess set forth by the ABA (following the Judicial Conference model),
deserves to be approached and studied openly, without preconception or
“skepticism.” Whatever “costs’ there would be to implement a military
judicial conference—and | expect they would actually exceed the mini-
mal 1% administrative inconvenience and costs Captain Maggs has identi-
fied—would be marginal when balanced against the substantia benefits a
credible open and public rulemaking process would provide. The civilian

107. 1d.

108. | cannot agreethat the JSC does not engagein original thinking. 1tismy impres-
sion that considerable effort and thought go into their deliberations. What is missing is
original thinking from persons with different (and more diverse) knowledge, experience
and perspective, to complement that of the members of the JSC.

109. The Supreme Court decision announcing the new rule came on 13 June 1996.
Jaffev. Redmond, 518 U.S. 1 (1996). Theinitial publication of a proposed rule, which dif-
fered drastically from the federal rule announced in Jaffe, came almost a year later on 6
May 1997. 62 Fed. Reg. 24,640 (May 6, 1997). The final rule was not promulgated until
almost two and one-half years after itsinitial notice. Exec. Order No. 13,140, 64 Fed. Reg.
55,115 (Oct. 6, 1999). Considering Captain Maggs's conclusion that the civilian process
“tendsto take along time,” Maggs, supra note 2, at 27, the current military process hardly
seems a preferred option. See also supra note 15 and accompanying text.
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system has paid those minimal costs, and reaped the benefits. The military
system should do the same.

IV. Conclusion

In Captain Maggs'sview, as| understand it, there has been very great
advancement in the MCM rule-making process over the last few years, but
such change has (at least for the present) gone far enough, and the status
guo in the process now should not be disturbed. Rather than a “work in
progress,” he would have the rule-making process be viewed (at least for
some indeterminate period) as a fait accompli, and one not to be further
modified.

Such aperspectiveisnot in any way modern. Rather itisentirely con-
sistent with the view traditionally taken by those within the military justice
system,™—including those at the highest levels:12 aview resistant to any
change to the status quo. Such a view, however, does not adequately
respect either the concept that the perception of what constitutes funda-
mental due processis constantly evolving, or even the more basic concept
that recognizes that the one constant—in law asin life—is change. Hap-
pily, thereisevidencethat such viewsare changing, even at the highest lev-
els 113

Today, in addition to those such as General Moorman,'* others
within the system also see the need to change—sometimes not only
because they view it as right and necessary, but also as a means to control
the pace of that change and to guard against changes deemed less desir-
able, including those coming from outside the system, and from “ segments
of society unfamiliar with the military justice system.” > The adoption of

110. | recognize that Captain Maggs states that “all but one or two of [my] proposals
would impose at least some significant burdens and costs,” see supra text accompanying
note 8 (emphasis added), but | do not believe his discussions of the actual administrative
costs support this categorization.

111. “Traditional opinion within the service has always held that each successive
reform would bring ruin and collapse.” VALLE, Rocks AND SHoALS: ORDER AND DisCIPLINE
IN THE OLD NAavy 1800-1861, at 299 (1880).

112. It has been the traditional approach for the Judge Advocates General of the var-
ious services to stoutly resist changes to the system. See, e.g., JONATHAN LURIE, ARMING
MiLiTARY JusTicE - VoLUME | - THE ORIGINS OF THE UNITED STATES COURT OF MILITARY
ApreaLs, 1775-1950, at 256-67 (1992): “Asretired [Judge Advocate General of the Army]
George Prugh stated in 1975, the JAGS * are not going to be the originators of ideasthat are
going to change the military justice system, at least not very often.’””
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the JSC 2000 Proceduresin early 2000 was, in this author’s opinion, moti-
vated in substantial part by the perceived threat posed by the pending
SCAFL recommendation that there be a broadly constituted commission
appointed to review the operation of the entire UCMJ.16 |t is worthy of
note that immediately after these new JSC procedures were announced by

113. The changes to the military rule-making process adopted in the JSC 2000 Pro-
cedures and announced at the February 2000 SCAFL meeting obviously had the support
and concurrence of the TJIAGs. Further evidence that the old order is changing is provided
in arecent article by The Judge Advocate General of the Air Force, Magjor General William
A. Moorman:

The central question presented today is, “does the [UCMJ] need to be
changed?’ There can be only one answer. Of course it needs to be
changed! For 50 years, the UCMJ and the Manual for Courts-Martial
which implementsit, have been anything but static documents. The real
questions are: “If change is inevitable, what changes should be made?
Why should change occur? And, when should changes be made?’

Our system, like al other legal systems, is subject to the dynamics of
change. No legal system can remain static, each must change to reflect
the needs and demands of society or risk becoming an anachronistic relic
of adead or dying society. For that reason, we are always looking for
and evaluating ways to improve military justice.

Major General William A. Moorman, Fifty Years of Military Justice: Does the Uniform
Code of Military Justice Need to be Changed?, 184 A.F. L. Rev. 185 (2000).

114. Seeid.

115. Young, supra note 47, at 124.

116. As quoted in the SCAFL Agenda Book, the Recommendation under consider-
ation in February 2000 read as follows:

RESOLVED, That the American Bar Association urges the Congress
to use the 50th Anniversary of the enactment of the Uniform Code of
Military Justice (UCMJ) in 1950 as an appropriate occasion to establish
adiverse and broadly constituted Commission to undertake a thorough
and comprehensive review of the military justice system, with a view
toward ensuring that the American system of military justice is fully
capable of operating effectively and efficiently in peace and war, and is,
in both appearance and redlity, asfair and just a system asisfeasible.

AMERICAN BAR AssociATION, STANDING CommITTEE ON ARMED Forces Law, Acenpa II1, Tab
C (Feb. 12, 2000). The wording of the recommendation is from the report and recommen-
dation considered at the Fall 1999 meeting. Though the report wasrevised for the February
2000 meeting, seeid. Agendaltem |1, Tab B, no changesto the wording of the Recommen-
dation were included in the revised report.



2000] REPLY TO CRITIQUE OF MCM FORMALITIES 66

Major General Walter Huffman, The Judge Advocate Genera of the Army,
at the February 2000 SCAFL meeting, SCAFL voted “not to forward its
revised recommendation for a UCMJ Review Commission to the [ABA]
House of Delegates.” '’ The same perceived threat of a UCMJ Review
Commission, or of other undesirable change imposed from “outside” the
system, was addressed by Chief Judge Young as part of the basis for his
recent recommendation for change in the court-martial member selection
process. 18

Captain Maggs does not argue absolutely against the changes pro-
posed, but rather suggests that they are unwarranted at this time, in part
because the public has not loudly complained about this aspect of the sys-
tem.119 Truthfully, what better time could there be to make a change seen
as desirable by so many professional observers than when there is no
“heat” from Congress or the public. Inthe midst of a Tailhook-type scan-
dal, reasoned and balanced change becomes considerably more difficult.
These proposed changes have been carefully studied and recommended by
leading experts in the field starting more than a quarter century ago with
the “legendary Major General Hodson.”1 Now is the time for the JSC,
the DOD, the President and the Congress to discard prejudgments and
“skepticism” and with due care and deliberation'?! to undertake a careful
study of these proposals “with a view to implementing General Hodson's
1973 recommendation, thus further advancing this ‘work in progress —
the moderni zation of the military court rule-making process.” 1%

117. Mic. Just. Gaz. No. 75 (Mar. 2000).

118. Young, supra note 47, at 124-25.

119. See, e.g., Maggs, supra note 2, at 4 n.20.

120. Id. at 6.

121. Major General Moorman provides amodel for the careful consideration of pro-
posalsfor change which ought to be required reading for those who have arolein proposing
or considering changes to this system. His discussion concludes with the view that the
UCMJ*“should only be changed if the change enhances the two purposes of the military jus-
tice system, the promation of good order and discipline and the provision of real, fair, and
measured justice to all servicemembers.” Moorman, supra note 113, at 194. | read his
comments as applying to regulatory changes aswell as statutory changes, and not to belim-
ited to substantive law changes. Application of the steps in his model for consideration of
change argue strongly for amore open and fair rule-making process which will lead to bet-
ter, more broadly considered and balanced rules, as proposed in my article.

122. Barry, supra note 3, at 241.



67 MILITARY LAW REVIEW [Vol. 166

THE EXHAUSTION COMPONENT OF THE MINDES
JUSTICIABILITY TEST ISNOT LAID TO REST BY
DARBY V. CISNEROS

CaptaIN E. Roy Hawkens, USNR?

I. Introduction

It has long been established among a majority of federal courts of
appealsthat, before a service member may bring a suit against the govern-
ment challenging an internal military decision, he must first demonstrate
that hisclaim isjusticiable pursuant to the multi-faceted test announced by
the Fifth Circuit in 1971 in Mindes v. Seaman.? An integral part of the
Mindes justiciability test isthe requirement that a service member exhaust
hisintramilitary remedies—a requirement that serves separation of powers
concerns, preserves the primacy of the comprehensive system of military
justice provided by Congress, avoids judicial confrontation of sensitive
military issuesthat defy the application of judicially manageable standards
of review, and protects vital interests that affect military readiness.

The Supreme Court’s 1993 decision in Darby v. Cisneros® may be
read as casting doubt on the continuing validity of the exhaustion compo-
nent of the Mindes test in the context of claims brought by service mem-
bers under the Administrative Procedure Act (APA)*—the statutory
remedy invoked by service members who seek relief other than money
damages on the ground that the military violated their regulatory, statutory,

1. Appélate Staff, Civil Division, U.S. Department of Justice. Nava Reservist,
United States Naval Academy. He served on active duty asasubmariner. B.S., U.S. Nava
Academy, 1975; J.D., Marshall-Wythe School of Law, College of William & Mary, 1983.
Publications: The Justiciability of Claims Brought By National Guardsmen Under the Civil
Rights Statutes for Injuries Suffered In the Course of Military Service, 125 MiL. L. Rev. 99
(1989); Griffen v. Griffiss Air Force Base: Qualified Immunity and the Commander’sLia-
bility for Open Houseson Military Bases, 117 MiL. L. Rev. 279 (1987); The Effect of Shaffer
V. Heitner on the Jurisdictional Standard in Ex Parte Divorces, 18 Fam. L.Q. 311 (1984);
Virginia’s Domestic Relations Long-Arm Legislation: Does Its Reach Exceed Its Due Pro-
cess Grasp?, 24 WM. & Mary L. Rev. 229 (1983). Member of the Virginia bar.

2. 453 F.2d 197 (5th Cir. 1971). In this article, the term “justiciability” is inter-
changeable with the term “reviewability” and connotes limitations—of a constitutional or
prudential nature—on a court’s power to review the merits of aclaim.

3. 509 U.S. 137 (1993).

4. 5U.S.C. §8 701-706 (2000).
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or constitutional rights. In Darby, which arose in the civilian context, the
Court held that, unless exhaustion is required by statute or agency rule as
a prerequisite to judicial review, the APA divests courts of discretion to
require aplaintiff to exhaust administrative remedies prior to seeking judi-
cial review of “final” agency action. In other words, where the agency
decisionmaker reaches a definitive position on an issue that inflicts actual,
concrete injury on a party, that decision is subject to APA review, and
courts are “not free to impose an exhaustion requirement as arule of judi-
cial administration.”®

This article examines the Mindes decision and its widespread accep-
tance among federal courts. Next, this article examines the Darby deci-
sion, and then reviews several cases that have applied Darby—with
inconsi stent results—to service members' APA claims. Finaly, thisarticle
considers whether Darby should be extended to the military context,
thereby absolving service members from exhausting their intramilitary
remedies prior to seeking APA relief. Thisinquiry isresolved in the neg-
aive.

That Darby'sinterpretation of the APA does not apply in the military
context is consistent with the Feres rule of statutory construction, which
provides that statutes of general applicability should not, by inference, be
construed as applying to the same extent, if at all, to service members
claims challenging service-related decisions, because the routine adjudica
tion of such claims will threaten the effective performance of vital military
functions. Moreover, retaining the exhaustion component of Mindes test
for APA claims brought by service members will prevent premature judi-
cial review of servicemembers' claims, which would marginalize and sup-
plant the comprehensive system of intramilitary remedies enacted by
Congress pursuant to its explicit and plenary constitutional authority to
regulate the military. In this regard, the exhaustion component of the
Mindes justiciability test serves the same important interests as does the
primary jurisdiction doctrine, from which the exhaustion component in
Mindes actually evolved.

Exhaustion of intramilitary remedies should, therefore, continueto be
therule for APA claims brought by service members. The Darby decision
itself seemsto have signaled thisresult when it observed that federal courts
remain free in APA suits “to apply, where appropriate, other prudential
doctrinesof judicial administration to limit the scope and timing of judicial

5. Darby, 509 U.S. at 144, 153-54.
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review.”® The Mindes justiciability test in its integrated entirety—includ-
ing its exhaustion component—constitutes one such doctrine that should
continue to limit the timing and scope of judicia review of service mem-
bers' APA claims.

I1. The Origin and Widespread Acceptance of the Mindes Justiciability
Test

A. The Mindes Test

Nearly three decades ago, the Fifth Circuit in Mindes v. Seaman’
established a multi-factor test for determining the reviewability of claims
challenging internal military decisions. The need for ajusticiability doc-
trine limiting the types of claims that service members could bring arose
from judicial (1) reluctance to second-guess professiona military judg-
ments, (2) apprehension that courts would be inundated with service mem-
bers' complaints, and, most important, (3) concern that unrestricted review
of claimsbrought by service memberswould impair the military in the per-
formance of its vital mission.?

After canvassing Supreme Court and appellate precedent, the Fifth
Circuit distilled the following principles. Federal courts are empowered to
review internal military decisions to determine if an official exceeded his
scope of authority or rendered a decision in violation of a constitutional,
statutory, or regulatory right.? Courts are restricted, however, in their abil-
ity to review decisions that implicate military discretion and expertise or
affect coremilitary functions. Thetypes of challengesthat raisethesetypes
of concerns include—but obviously are not limited to—service members
claims challenging suitability decisions, promotions, duty assignments,
command assignments, transfer decisions, and orders related to specific
military functions.’® Finally, courts routinely require service members to
exhaust intramilitary remedies before seeking judicial relief. 1

6. 1d. at 146.

7. 453 F.2d 197 (5th Cir. 1971).

8. Id. at 199.

9. Id. at 199-201.

10. Id. at 199-202.

11. Id. at 200. In support of itsinclusion of an exhaustion component in the Mindes
justiciability test, the court relied on In re Kelly, 401 F.2d 211 (5th Cir. 1968), and Tuggle
v. Brown, 362 F.2d 801 (5th Cir. 1966) — both which held that a service member must
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From these principles, the Fifth Circuit formulated an integrated jus-
ticiability test, consisting of athreshold two-prong procedural component,
followed by afour-factor balancing component. First, a service member’s
claim challenging a military decision will be deemed non-justiciable
unless he has (1) exhausted available intramilitary remedies, and (2)
alleged the deprivation of a congtitutional, statutory, or regulatory right.'?
If the service member satisfies these threshold requirements, the court will
then determine the reviewahility of the claim by balancing the following
factors: (1) the nature and strength of the member’s challenge; (2) the
potential injury to the member if review is denied; (3) the type and degree
of interference with the military function if review is permitted; and (4) the
extent of military expertise or discretion that isinvolved in the challenged
decision.’?

B. A Mgority of Courts of Appeals Have Adopted Either the Mindes Test
or an Analogous Reviewability Test that Includes an Exhaustion Compo-
nent

Inthe nearly thirty years since the Fifth Circuit announced the Mindes
test, the Supreme Court has not expressed aview onit. Although the Court
has adjudicated the merits of service members claims without applying
(or discussing) the Mindes test,'* this should not be viewed as a rejection
of Mindes. Such a conclusion would ignore the venerable principle that
guestions that lurk behind the record, not brought to a court’s attention or
ruled upon, lack precedential value.’® As the Ninth Circuit stated, the
Supreme Court’sfailure to apply the Mindes justiciability test in Goldman
v. Weinberger,16 for example, should not be construed as evincing disap-

11. (continued) exhaust his administrative remedies before seeking judicial review.
Notably, in Tuggle, the Fifth Circuit relied on McCurdy v. Zuckert, 359 F.2d 491 (5th Cir.
1966), which equated the exhaustion requirement in the military context with the primary
jurisdiction doctrine. Thus, in light of its origin, the exhaustion component in Mindes may
more aptly be characterized as the primary jurisdiction component. See infra text accom-
panying notes 128-38.

12. Mindes, 453 F.2d at 201.

13. Id.

14. See, e.g., Goldmanv. Weinberger, 475 U.S. 503 (1986); Chappell v. Wallace, 462
U.S. 296 (1983); Rostker v. Goldberg, 453 U.S. 57 (1981).

15. Webster v. Fall, 266 U.S. 507, 511 (1925); cf. Pennhurst State School & Hosp. v.
Haderman, 465 U.S. 89, 119 (1984) (noting that when question of jurisdiction has been
passed upon in prior case without discussion, court is not bound when subsequent case
raises that issue).

16. 475 U.S. 503 (1986).
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proval, because had the Court intended to express a view on Mindes, “it
would surely have made some reference to [it].” 17

The following seven circuits have adopted the Mindes test in its
entirety: the First,® the Fourth,’® the Fifth,%0 the Eighth,! the Ninth,?? the
Tenth,23 and the Eleventh.?* The Sixth Circuit has cited the Mindes deci-
sion with approval,? and it has recognized the importance of requiring ser-
vice members to exhaust their intramilitary remedies prior to seeking
judicial review.?® The Second Circuit has not expressed a view on the
Mindestest, but it has recognized that challengesto discretionary decisions
by military officials acting within their authority are generally not justicia-
ble.?” Moreover, it has held that service members seeking to challenge
military decisions must ordinarily exhaust their intramilitary remedies.?®

In contrast, the D.C. Circuit, Third Circuit, and Seventh Circuit have
declined to adopt the balancing component of the Mindestest. Instead, the
D.C. Circuit® and the Third Circuit® apply traditional standards of justi-
ciability to service members’ claims, while the Seventh Circuit applies a

17. Khalsav. Weinberger, 787 F.2d 1288, 1289 n.1 (9th Cir. 1986).

18. Navav. Gonzaez Vales, 752 F.2d 765 (1st Cir. 1985); Penagaricano v. Llenza,
747 F.2d 55 (1st Cir. 1984).

19. Guerrav. Scruggs, 942 F.2d 270 (4th Cir. 1991); Williams v. Wilson, 762 F.2d
357 (4th Cir. 1985).

20. NeSmith v. Fulton, 615 F.2d 196 (5th Cir. 1980); West v. Brown, 558 F.2d 757
(5th Cir. 1977).

21. Nieszner v. Mark, 684 F.2d 562 (8th Cir. 1982).

22. Barber v. Widnall, 78 F.3d 1419 (9th Cir. 1996); Christoffersen v. Washington
State Air Nat'| Guard, 855 F.2d 1437 (9th Cir. 1988); Sebrav. Neville, 801 F.2d 1135 (Sth
Cir. 1986); Khalsav. Weinberger, 779 F.2d 1393 (9th Cir.), reaff’d, 787 F.2d 1288 (1986);
Helmv. California, 722 F.2d 507 (9th Cir. 1983); Gonzalez v. Dep't of the Army, 718 F.2d
926 (9th Cir. 1983).

23. Clark v. Widnall, 51 F.3d 917 (10th Cir. 1995); Costner v. Oklahoma Army Nat’|
Guard, 833 F.2d 905 (10th Cir. 1987); Rich v. Sec'y of the Army, 735 F.2d 1220 (10th Cir.
1984); Lindenau v. Alexander, 663 F.2d 68 (10th Cir. 1981).

24. Stinsonv. Hornsby, 821 F.2d 1537 (11th Cir. 1987); Rucker v. Sec’y of the Army,
702 F.2d 966 (11th Cir. 1983).

25. Dunlap v. Tennessee, 514 F.2d 130, 133 (6th Cir. 1975).

26. Seepev. Dep't of the Navy, 518 F.2d 760, 762-65 (6th Cir. 1975).

27. Jonesv. New York State Div. of Mil. and Nav. Affairs, 166 F.3d 45, 52, 54 (2d
Cir. 1999); Kurlan v. Callaway, 510 F.2d 274, 280 (2d Cir. 1974).

28. Guitard v. Sec'y of the Navy, 967 F.2d 737, 740 (2d Cir. 1992).

29. Kreisv. Sec'y of the Navy, 866 F.2d 1508, 1511-12 (D.C. Cir. 1989); Emory v.
Sec'y of the Navy, 819 F.2d 291, 293-94 (D.C. Cir. 1987); Dilley v. Alexander, 603 F.2d
914, 920 (D.C. Cir. 1979).

30. Dillard v. Brown, 652 F.2d 316, 323 (3d Cir. 1981).
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unique and deferential justiciability test that inquires “whether the military
seeks to achieve legitimate ends by means designed to accommodate the
individual right at stake to an appropriate degree.”3! Significantly, each of
these courts has recognized the importance of requiring service members
to exhaust their intramilitary remedies.?

Finally, although the Federal Circuit’s grant of jurisdiction does not
extend to APA claims,® that court has favorably cited Mindes.®* More-
over, the Federal Circuit hasheld that, at least in casesthat do not implicate
military pay issues, service members must pursue their intramilitary rem-
edies in the first instance in order to “give the military decision-maker a
chance to determine whether acomplainant’s pursuit in that particular case
may be meritorious and, if not, a chance to say why.” 3

31. Knutsonv. Wisconsin Air Nat'| Guard, 995 F.2d 765, 768 (7th Cir. 1993).

32. Boisv. Marsh, 801 F.2d 462, 468 (D.C. Cir. 1986) (“[A] court should not review
internal military affairsin the absence of . . . exhaustion of availableintraservice corrective
measures.”); Jorden v. Nat’'| Guard Bureau, 799 F.2d 99, 102 n.5 (3d Cir. 1986) (holding
that a service member should be required to exhaust unless administrative remedy would
be inadequate); Duffy v. United States, 966 F.2d 307, 311 (7th Cir. 1992) (holding that a
service member ordinarily “will find the doors of the federa courthouse closed pending
exhaustion of available administrative remedies’).

33. Service members who invoke the Federal Circuit’s jurisdiction, 28 U.S.C. §
1295, allege causes of action pursuant to the Tucker Act, 28 U.S.C. § 1491(a)(1), or the Lit-
tle Tucker Act, 28 U.S.C. § 1346(a)(2), which authorize certain damage claims. In con-
trast, a service member may bring an APA action only where he seeks “relief other than
money damages,” and only in cases “for which there is no other adequate remedy in a
court.” 5U.S.C. §§ 702, 704 (2000).

34. Dodson v. United States, 988 F.2d 1199, 1207 n.7 (Fed. Cir. 1993); Vogue v.
United States, 844 F.2d 776, 781 n.7 (Fed. Cir. 1988); Maier v. Orr, 754 F.2d 973, 983 n.9
(Fed. Cir. 1985).

35. Williamsv. Sec'y of the Navy, 787 F.2d 552, 559 (Fed. Cir. 1986). The Federal
Circuit has held that exhaustion of intramilitary remedies is not required in military pay
cases, because the six-year statute of limitations that governs such claims, 28 U.S.C. §
2501, isjurisdictional and therefore not susceptible to tolling during the pendency of
administrative review. See Hart v. United States, 910 F.2d 815, 818-19 (Fed. Cir. 1990);
Hurick v. Lehman, 782 F.2d 984, 987 (Fed. Cir. 1986); Heisig v. United States, 719 F.2d
1153, 1155 (Fed. Cir. 1983). Asdiscussed infra Part IV.B, however, weighty separation of
powers concerns underlie the application of the exhaustion doctrine in the military context.
When these concerns militate in favor of exhaustion in timely filed cases involving pay
claims, the Federal Circuit could require exhaustion consistent with Circuit precedent by
staying the action and remanding to the military branch. Inthisregard, the Tucker Act pro-
vides that “[i]n any case within its jurisdiction, the court shall have the power to remand
matters to any administrative or executive body or officia with such direction as it may
deem proper and just.” 28 U.S.C. § 1491(2)(2).
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In sum, federal courts of appeals are unanimous in recognizing that
military-related claims brought by service members raise unique justicia-
bility concernsof practical and constitutional significance, and such claims
generally should not be reviewed if the service member (1) has not
exhausted intramilitary remedies, or (2) challenges amilitary decision that
isnot suitablefor judicial review. Although, as discussed above, the courts
differ to some degree in their approach to the latter inquiry,® they are in
substantial agreement that the reviewability inquiry should include the
exhaustion component.3’

I11. The Supreme Court’s Decision in Darby and How Courts Have
Applied it to APA Claims Brought By Service Members

A. The Darby Decision

In Darby v. Cisneros, the Department of Housing and Urban Devel-
opment (HUD) administratively sanctioned petitioners after concluding
that they had improperly circumvented federal rules in order to receive
federal mortgage insurance for their multi-family development projects.3®
Petitioners appealed to an administrative law judge, who reduced the
administrative sanctionsin light of certain mitigating factors, and this deci-
sion became final agency action when neither party elected to seek further
administrative review.*

Petitioners filed an APA action in federal district court, arguing that
the sanctions imposed by HUD were not in accordance with law and thus

36. Compare, e.g., Mindes balancing test (cases cited supra notes 18-24) with stan-
dard justiciability test (cases cited supra notes 29 & 30) and modified justiciability test
(case cited supra note 31).

37. Of course, in those instances where a service member is able to demonstrate that
hisinterest inimmediatejudicial review outweighsthe countervailing institutional interests
favoring exhaustion, a court has discretion to excuse a service member from exhausting.
See McCarthy v. Madigan, 503 U.S. 140 (1992); McKart v. United States, 395 U.S. 185
(1969).

38. 509 U.S. 137 (1993).

39. Id. at 140-41.

40. The HUD's regulation provided that the decision of the Administrative Law
Judgeis final unless “the Secretary or his designee, within 30 days of receipt of arequest
decides as amatter of discretion to review the finding of the hearing officer. . . . Any party
may request such areview writing within 15 days of receipt of the hearing officer’s deter-
mination.” Id. at 141 (quoting 24 C.F.R. § 24.314(c)).
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violated the APA.*! The HUD moved to dismiss, claiming that petition-
ers—by forgoing the opportunity to seek review by the secretary pursuant
to 24 C.F.R. § 24.314(c)*—failed to exhaust administrative remedies.
The district court rejected HUD's exhaustion argument and entered sum-
mary judgment for petitioners.*® The court of appeals reversed, holding
that petitioners’ action should have been dismissed for failureto exhaust.**

The Supreme Court granted certiorari to consider “whether federal
courts have the authority to require that aplaintiff exhaust available admin-
istrative remedies before seeking judicial review under the [APA], where
neither the statute nor agency rules specifically mandate exhaustion as a
prerequisite to judicial review.”#® The critical inquiry was whether Con-
gress had spoken to the issue of exhaustion, because courts lack discretion
to impose an exhaustion requirement on plaintiffs where Congress has
directed otherwise. The Darby court concluded that Congress had spoken
directly to the exhaustion requirement in 5 U.S.C. § 704, which provides:

Agency action made reviewable by statute and final agency
action for which there is no other adequate remedy in acourt are
subject to judicial review. . . . Except as otherwise expressly
required by statute, agency action otherwise final isfinal for the
purposes of this section whether or not there has been presented
or determined an application for a declaratory order, for any
form of reconsideration, or, unless the agency otherwise requires
by rule and providesthat the action meanwhileisinoperative, for
an appeal to superior agency authority.*6

Applying the plain language in section 704, the Darby court held that
courts may require exhaustion in the context of APA claims “only when
expressly required by statute or when an agency rule requires appeal
before review and the administrative action is made inoperative pending
that review. Courts are not free to impose an exhaustion requirement as a

. Id. at 142 (citing 5 U.S.C. § 706(2)(A)).
. See supra note 40.

. Darby, 509 U.S. at 142.

. ld.

. 1d. at 138.

. 1d. (quoting 5 U.S.C. § 704).

SERERE
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rule of judicial administration where the agency action has already become
‘final’ under [section 704].”47

B. The Lower Courts Have Been Inconsistent in Applying Darby to APA
Claims Brought by Service Members

In the seven years since Darby was decided, the lower courts have
rendered inconsistent or inconclusive decisions as to whether Darby
extends to APA claims brought by service members. The D.C. Circuit in
two unpublished decisions applied Darby to excuse service membersfrom
exhausting their intramilitary remedies prior to seeking APA review.*® On
the other hand, in another unpublished decision, the D.C. Circuit—without
mentioning Darby—summarily held that a former service member, who
appeared to be advancing an APA claim, may not “seek injunctive relief
prior to exhausting available administrative remedies.”*° Because these
decisions are not published, they may not be cited as precedent pursuant to
D.C. Circuit Rule 28(c).

In at least two cases in the Ninth Circuit, the issue of whether Darby
appliesto service members’ APA claims has been briefed,> but the Ninth
Circuit has declined to address the issue—although its disposition in both
cases suggests that the exhaustion component of the Mindes test remains
unaffected by Darby. In one case, where a service member was challeng-
ing the lawfulness of his separation proceedings and the constitutionality
of the regulations that required his discharge, the court acknowledged that
“strict application of exhaustion requirement in military discharge cases
helps maintain the balance between military authority and federal court
intervention,”>! but it refused to require exhaustion on grounds of
futility.52 In another discharge case, where a service member contended
that the military erred in failing to diagnose his service-related disability,
the court held in an unpublished decision that the exhaustion rule should

47. 1d. at 154.

48. Ostrow v. Sec'y of the Air Force, 48 F.3d 562, 1995 WL 66752 (D.C. Cir. 1995)
(table); Dowds v. Clinton, 18 F.3d 953, 1994 WL 85040 (D.C. Cir. 1994) (table).

49. Jonesyv. Sullivan, 1995 WL 551256 (D.C. Cir. 1995).

50. SeeBrief for the Appellees, Kennedy v. Sec’y of the Army, No. 99-15214, at 22-
24 (served Mar. 31, 1999); Brief for the Appellants, Meinhold v. United States Dep't of
Defense, No. 93-55242, at 17-18 (served July 29, 1993).

51. Meinhold v. United States Dep't of Defense, 34 F.3d 1469, 1473-74 (9th Cir.
1994).

52. 1d. at 1474.
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be strictly applied in military discharge cases, and that plaintiff had not
shown that an exception to this rule was warranted in his case.

Two district courts in the Seventh Circuit have held that Darby
absolves service members from exhausting their intramilitary remedies. In
S. Clair v. Secretary of the Navy,>* a former service member brought an
APA claim arguing that the characterization of his discharge should be
upgraded from “general” to “honorable.” The government argued that the
member’s claim should be dismissed because he had not yet exhausted his
intramilitary remedies—that is, had not sought relief from the Board for
Correction of Naval Records—as required by Seventh Circuit case law.5®
The district court for the Central District of I1linois noted that the Seventh
Circuit case law cited by the government preceded the decision in Darby,
and that Darby no longer required exhaustion for plaintiffs seeking APA
remedies unless exhaustion is “expressly required by statute or when an
agency rule requires appeal before review and the administrative action is
made inoperative pending that review.”% Because “neither the applicable
statute, 10 U.S.C. § 1552, nor regulations, 32 C.F.R. Part 723-24, expressly
require appeal to the [Board for Correction of Naval Records] before judi-
cial review,” the court held that exhaustion was not required.>’

Similarly, in Perez v. United States,> the district court for the North-
ern Digtrict of Illinois held that, after Darby, a service member need not
exhaust intramilitary remedies prior to pursuing an APA remedy. In Perez,
a service member who had been administratively discharged from the
Navy for the commission of a serious offense sought a judicial declaration
that his discharge was void and an order compelling the Navy to reinstate
him.>°® The government moved to dismiss, arguing that Darby should not
be extended to the unique military context.®® The district court rejected
this argument, holding that if APA claims brought by service membersare

53. Kennedy v. Sec’y of the Army, 191 F.3d 460, 1999 WL 710317 (9th Cir. 1999)
(table).

54. 970 F. Supp. 645 (C.D. IIl. 1997).

55. Id. at 647.

56. Id. (quoting Darby v. Cisneros, 509 U.S. 137, 154 (1993)).

57. K. Clair, 970 F. Supp. at 648. The court opined that if the “Navy wishes to
require an appeal to the BCNR before judicial review under these circumstances, it should
include an express requirement inits regulations or ask Congressto include such an express
requirement in the statute.” 1d.

58. 850 F. Supp. 1354 (N.D. I11. 1994).

59. Id. at 1357.

60. Id. at 1360.
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to be exempted from the Darby rule, such an exemption should come from
the Supreme Court or Congress.5!

District courts in the Ninth Circuit have reached inconsistent results
regarding whether Darby applies to service members APA claims. In
Watson v. Perry,®2 aNaval officer challenged the constitutionality of astat-
ute and itsimplementing regulations that mandated his discharge. Apply-
ing Darby, the district court for the Western District of Washington held
that exhaustion is only a prerequisite to judicial review of fina agency
action when expressly required by statute, or when agency rule requires
exhaustion and the administrative action is made inoperative pending
administrative review.%® Because resort to the Board for Correction of
Naval Records was not mandated by statute or regulation, the court held
that exhaustion of intramilitary remedies was not required.®*

In contrast, the district court for the Southern District of California
held that Darby does not relieve a service member from exhausting his
intramilitary remedies prior to seeking APA relief. In Saad v. Dalton,® a
discharged Naval officer challenged the constitutionality of her separation
and sought reinstatement. The district court granted the government’s
motion to dismiss for failure to exhaust. The court observed that the Con-
stitution vests the political branches with the responsibility for regulating
and governing the military, and that the orderly functioning of government
and the preservation of military readiness requires the judiciary scrupu-
lously to avoid interfering in legitimate military matters.® Inlight of these
concerns, service members must exhaust intramilitary remedies before
pursuing judicial review, and Darby—which occurred in the civilian con-
text—does not ater this conclusion, because “[r]eview of military person-
nel actions. . . is a unique context with specialized rules limiting judicia
review.” %’

Finally, one district court in the Tenth Circuit refused to apply any
portion of the Mindesjusticiability test in light of Darby, but the Tenth Cir-
cuit reversed in an unpublished decision.®® The Tenth Circuit held that the

61. Id. at 1361.

62. 918 F. Supp. 1403 (W.D. Wash. 1996), aff’d, 124 F.3d 1126 (9th Cir. 1997). On
appeal, the exhaustion issue was neither raised nor addressed.

63. Id. at 1411.

64. 1d.

65. 846 F. Supp. 889 (S.D. Cal. 1994).

66. Id. at 891.

67. Id.
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Mindes test still appliesto APA claims brought by service members,® but
it noted that it need not reach the question of the “viability of the exhaus-
tion component of thefirst step of the Mindestest in light of Darby because
there is no issue of failure to exhaust in this case.” °

IV. Darby Does Not Require Deleting the Exhaustion Component of the
Mindes Test for Service Members' APA Claims

A. Retaining the Exhaustion Component of the Mindes Test is Consistent
with Congressional Intent

As shown above, no court of appeals has squarely resolved in a pub-
lished opinion whether Darby extends to APA claims brought by service
members. The unpublished decisions of the D.C. Circuit appear to be
inconsistent in their application of the exhaustion doctrine to service mem-
bers APA claims. The Ninth Circuit has declined to address Darby, but
appears to be continuing to apply the exhaustion component of the Mindes
test to service members' APA claims. District courtsthat have considered
the issue have reached differing conclusions.

Due regard for service members' rights, congressional intent, and
military readiness demand that Darby be applied in a consistent, and there-
foreforeseeable, fashion. Asthis article now discusses, courts should con-

68. Robertson v. United States, 145 F.3d 1346, 1998 WL 223159 (10th Cir. 1998)
(table).

69. 1998 WL 2231509, at *3.

70. Id. at *4n.2.

71. Darby recognized that it remains open to Congress and agenciesto take affirma-
tive steps, in the form of legidation or regulation, to “mandate exhaustion as a prerequisite
to [APA] judicial review.” Darby v. Cisneros, 509 U.S. 137, 138 (1993). Such alegidative
or regulatory response inthe military context isfeasible and has been explored in other arti-
cles. See, e.g., Michael E. Smith, The Military Personnel Review Act: Department of
Defense’'s Satutory Fix For Darby v. Cisneros, ArRMY Law., Feb. 1997, at 3; William T.
Barto, Judicial Review of Military Administrative Decisions After Darby v. Cisneros, ARmMY
Law., Sept. 1994, at 3. Thisarticle concludes, however, that—given the specia rule of stat-
utory construction that appliesin the military context, aswell as unique separation of pow-
ersconcernsthat areimplicated when a service member usesthe judicial forumto challenge
aninternal military decision—a legidative response is not necessary because Darby
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cludethat Darby’s holding is no bar to applying the exhaustion component
of the Mindes test to service members' APA claims.”

In Darby, the Supreme Court’s paramount concern was applying the
APA “in a manner consistent with congressional intent.” 2 Because the
APA provides for judicia review of “final agency action,””® Darby held
that courts may not, consistent with congressional intent, “impose an
exhaustion requirement as a rule of judicial administration where the
agency order has already become ‘final’ under § 10(c) [of the APA, 5
U.S.C.§704].”74

However, applying the exhaustion component of the Mindes test to
service members who use the APA to challenge interna military decisions
isnot a rule of judicial administration that serves to supplant the APA’s
finaity requirement. Rather, itisacritical factor in an integrated, review-
ability matrix that—like the political question doctrine’™ and the primary
jurisdiction doctrine’®—serves separation of powers concerns. Applica-
tion of the doctrine resultsin channeling claimsthat are unsuitable for judi-
cial review to the appropriate congressionally created review board, which
will compile an administrative record, render findings of fact, and apply

71. (continued) should not be read as extending to the military context.

72. Darby, 509 U.S. at 153.

73. 5U.S.C. § 704 (2000).

74. Darby,509 U.S. at 154.

75. The Ninth Circuit has analogized the Mindes reviewability test to the political
question doctrine, observing that both doctrines serve to filter out claims that “may prove
unsuitable for review by a court acting in its traditional judicia role.” Khalsav. Wein-
berger, 779 F.2d 1392, 1395-96 (9th Cir.), reaff’'d, 787 F.2d 1288 (9th Cir. 1986). When a
service member is permitted to seek judicia review without exhausting, courts encounter
difficulty “findingjudicialy manageable standardstojustify intervention into internal deci-
sions grounded in military expertise . . . [o]wing to the distinctive role of the military and
the exceptional nature of its organization and activities.” 779 F.2d at 1395 n.1. See Stephen
R. Brodsky, Chappell v. Wallace: A Bivens Answer to a Palitical Question, 35 NavAL L.
Rev. 1, 25-40 (1986).

76. The D.C., Third, and Fifth Circuits have concluded that the exhaustion doctrine
in the military context is analogous to the primary jurisdiction doctrine—a power-alloca
tion doctrine that determineswhether certain claims should be resolved in an administrative
or judicial forum. Seeinfratext accompanying notes 130-49. Indeed, the exhaustion com-
ponent in the Mindes test is derived from Fifth Circuit precedent that held that a service
member’s failure to exhaust renders an action premature pursuant to the primary jurisdic-
tion doctrine. See supra note 11; infra text accompanying notes 131-38. In addition to
being related to the primary jurisdiction doctrine, the exhaustion doctrine is related to the
doctrines of abstention and ripeness, which also “govern the timing of federal court deci-
sionmaking.” McCarthy v. Madigan, 503 U.S. 140, 144 (1992).
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particularized expertise in interpreting and applying relevant military reg-
ulations and policies.””

Equally important, retai ning the exhaustion component of the Mindes
test conforms with congressional intent. It is well established that “con-
gressionally uninvited intrusion into military affairs by the judiciary is
inappropriate.” ’® Thisistrue because (1) the Constitution vests Congress,
not thejudiciary, with explicit and plenary authority over the military,” (2)
Congress has exercised its authority and provided service memberswith a
“special and exclusive system of military justice,”8% and (3) civilian courts
are“ill-equipped to determine the impact upon discipline that any particu-
lar intrusion upon military authority might have.”8! A civilian court must
therefore “hesitate long before entertaining a suit which asks the court to
tamper with the established relationship [between service members,
which] is at the heart of the necessarily unique structure of the Military
Establishment.”8

These compelling concerns, which are unique to the special military
context, have animated the creation of arule of statutory construction that,
when applied to the APA, demonstrates that Congress did not intend courts
to relieve service members from exhausting their intramilitary remedies
prior to seeking APA relief. Specifically, to avoid “ congressionally unin-
vited intrusion” 8 by the judiciary into internal military affairs, the
Supreme Court has long adhered to a rule of statutory construction—the
Feres principle—whereby courts will not, absent an express and unequiv-
ocal declaration of congressional intent, construe a statute as authorizing
judicial interference in military matters.

77. For adiscussion of the comprehensive and highly reticulated intramilitary rem-
edies that Congress has provided for service members, see infra text accompanying notes
109-24.

78. United Statesv. Stanley, 483 U.S. 669, 683 (1987).

79. Chappell v. Wallace, 462 U.S. 296, 301 (1983).

80. Id. at 300.

81. Sanley, 483 U.S. at 683; accord Gilligan v. Morgan, 413 U.S. 1, 10 (1973).

82. Chappell, 462 U.S. at 300. Inlight of Congress’ plenary constitutiona authority
to regulate the military, and the civilian judiciary’s lack of competence in this field,
“[o]rderly government requires that the judiciary be as scrupulous not to interfere with
legitimate [military] matters asthe [military] must be scrupulous not to intervenein judicial
matters.” 1d. at 301 (quoting Orloff v. Willoughby, 345 U.S. 83, 94 (1953)).

83. Stanley, 483 U.S. at 683.
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The Feresprinciple derivesfrom Feresv. United Sates?* and its prog-
eny.® |n Feres, service members or their survivors attempted to bring
claims for service-related injuries under the Federal Tort Claims Act
(FTCA). Had the Supreme Court applied conventional rules of statutory
construction that apply in the civilian context, it unquestionably would
have construed the FTCA as providing a remedy for service members,
because the Court was * confronted with an explicit grant of congressional
authority [in the FTCA] for judicial involvement that was, on its face,
unqualified.”® However, cognizant that adjudication of military-related
claims may implicate serious separation of powers concernsand impair the
military in the performance of its vital mission, the Court held that the
FTCA “should be construed to fit, so far as will comport with its words,
into the entire statutory system of remedies against the Government to
make aworkable, consistent, and equitable whole.”®" Not wishing, in the
absence of an “express congressional command,” 88 to disturb the“ compre-
hensive system”8° of intramilitary remedies created by Congress, and
seeking to avoid unauthorized judicial interference in military matters that
might impair military readiness, the Court declined to impute to Congress
anintent to extend FTCA remediesto service membersfor injuriesincident
to military service.

The Feres principle has evolved into a“judicia doctrine leaving mat-
ters incident to service to the military, in the absence of congressional
direction to the contrary.”® This rule of statutory construction preserves
“the proper relation between the courts, Congress and the military,”®* and
courts frequently have applied this rule to foreclose service members from

84. 340 U.S. 135 (1950).

85. United Statesv. Stanley, 483 U.S. 669 (1987); United Statesv. Johnson, 481 U.S.
681 (1987); United States v. Shearer, 473 U.S. 52 (1985); Chappell v. Wallace, 462 U.S.
296 (1983).

86. Sanley, 483 U.S. at 681; see Feres, 340 U.S. at 138-39.

87. Feres, 340 U.S. at 139.

88. Id. at 146.

89. Id. at 140.

90. Stauber v. Cline, 837 F.2d 395, 399 (9th Cir. 1988). As the Supreme Court has
stated, “unless Congress specifically has provided otherwise, courts traditionally have
been reluctant to intrude upon the authority of the Executivein military . . . affairs.” Dep’t
of the Navy v. Egan, 484 U.S. 518, 530 (1988).

91. Sauber, 837 F.2d at 399.
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using remedial statutes of genera applicability to seek relief for service-
related injuries.®?

Asthe D.C. Circuit explained in Bois v. Marsh,® when it applied the
Feres principle to reject a service member’s attempt to use 42 U.S.C. §
1985(3) to seek redress for service-related injuries:

Feres itself represents arefusal to read statutes with their ordi-
nary sweep. The unique setting of the military led the Feres
Court to resist bringing the armed services within the coverage
of aremedial statute in the absence of an express congressional
command. Moreover, Feres principles were invoked by the
Court in Chappell to foreclose assertion of congtitutional rights.
Taken together, Feres and Chappell powerfully suggest that the
obvious effects on military discipline, which animated the Court
in both of those cases, counsel against an expansive interpreta
tion of another remedial statute so as to encompass military per-
sonnel %

92. See, eg., Coffman v. Michigan, 120 F.3d 57 (6th Cir. 1997) (applying Feres
principle to hold that Americans with Disabilities Act, 42 U.S.C. § 1201, does not extend
to service members); Wright v. Park, 5 F.3d 586 (1st Cir. 1993) (applying Feres principle
to hold that 42 U.S.C. § 1983 and federal whistleblower statute, 5 U.S.C. §§ 2301-2302, do
not extend to service-related injuries); Farmer v. Mabus, 940 F.2d 921 (5th Cir. 1991)
(applying Feres principle to hold that 42 U.S.C. § 1983 does not extend to service-related
injuries); Lovell v. Heng, 890 F.2d 63 (8th Cir. 1989) (same); Watson v. Arkansas Nat’|
Guard, 886 F.2d 1004 (8th Cir. 1989) (same); Roper v. Dep't of the Army, 832 F.2d 247 (8th
Cir. 1987) (applying Feres principle to hold that Title VII, 42 U.S.C. § 2000e, does not
extend to service members); Boisv. Marsh, 801 F.2d 462 (D.C. Cir. 1986) (applying Feres
principle to hold that 42 U.S.C. § 1985(3) does not extend to service-related injuries);
Crawford v. Texas Army Nat'| Guard, 794 F.2d 1034 (5th Cir. 1986) (applying Feres prin-
cipleto hold that 42 U.S.C. 88 1983 and 1985(2) do not extend to service-related injuries);
Martelon v. Temple, 747 F.2d 1348 (10th Cir. 1984) (applying Feres principle to hold that
42 U.S.C. § 1983 does not extend to service-related injuries); Brown v. United States, 739
F.2d 362 (8th Cir. 1984) (applying Feres principle to hold that 42 U.S.C. §8§ 1981 and 1983
do not extend to service-related injuries); Gonzalez v. Dep't of the Army, 718 F.2d 926 (9th
Cir. 1983) (applying Feres principle to hold that Title VII, 42 U.S.C. § 2000e, does not
extend to service members); Mollnow v. Carlton, 716 F.2d 627 (9th Cir. 1983) (applying
Feres principle to hold that 42 U.S.C. 88 1985(1) does not extend to service-related inju-
ries). See E. Roy Hawkens, The Justiciability of Claims Brought by National Guardsmen
Under the Civil Rights Statutes for Injuries Suffered Incident to Military Service, 125 MiL.
L. Rev. 99, 105-10, 122-27 (1989) (discussing Feres principle and its application to suits
by service members who seek to invoke remedial statutes of general applicability for ser-
vice-related injuries).

93. 801 F.2d 462 (D.C. Cir. 1986).

94. Id. at 469-70 n.13.
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The Feres principle thus eschews judicial intrusion into internal mil-
itary matters in the absence of an express congressional command. Nota-
bly, the APA does not mandate that claims by service members and
civilians be treated identically for purposes of determining justiciability,
and Congress could rationally conclude that they should be treated differ-
ently. The military’s special constitutional function to wage and win wars
should the occasion arise renders it a “specialized society separate from
civilian society [that has] by necessity developed laws and traditions of its
own during its long history.”®® These special military laws have no coun-
terpart in civilian society, and their application in the unique military con-
text is beyond the common experience of civilian jurists. Because “it is
difficult to conceive of an areaof governmental activity in which the courts
have less competence,” % Congress could reasonably expect the judiciary
to “hesitate long”®’ before accepting a service member’s invitation to
entertain a suit that challenges an internal military decision that has not
been reviewed in the first instance by the intramilitary remedial system
established by Congress.

Because there can be no doubt that the APA does not divest courts of
their unquestionable authority to avoid premature, unnecessary, or inap-
propriate judicial incursion into legitimate military matters, and because
the APA does not command courts to facilitate the ability of service mem-
bersto circumvent the comprehensive system of military justice that Con-
gress has provided, courts may, pursuant to the Feres principle, continue to
apply the exhaustion component of the Mindesjusticiability test to service
members APA claimsand be confident that they are applying the APA “in
amanner consistent with congressional intent” ® and, thus, consistent with
Darby.%

95. Parker v. Levy, 417 U.S. 733, 743 (1974).

96. Gilliganv. Morgan, 413 U.S. 1, 10 (1973).

97. Chappell v. Wallace, 462 U.S. 296, 300 (1983). See James M. Hirschhorn, The
Separate Community: Military Uniquenes and Servicemen’s Constitutional Rights, 62 N.C.
L. Rev. 177, 186-204 (1984).

98. Darby v. Cisneros, 509 U.S. 137, 153 (1993).

99. Congress has enacted a comprehensive system of intramilitary justice, seeinfra
text accompanying notes 109-24, that maintains the delicate balance between the rights of
service members and the needs of the military. See Weiss v. United States, 510 U.S. 163,
177 (1994); The Honorable Sam Nunn, The Fundamental Principles of the Supreme
Court’s Jurisprudence in Military Cases, 29 Wake Forest L. Rev. 557, 563-65 (1994). It
isrational to conclude that Congress did not, by implication, intend the APA to serve asan
aternativeto its carefully crafted system of intramilitary relief.
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It might be argued that, under the Feres principle, service members
ought never be permitted to invoke the remedial provisions of the APA
evenif they satisfy the Mindesjusticiability test, because the APA contains
no explicit congressional command authorizing its use by service members
for service-related claims. However, the Supreme Court stated in Chappell
that decisions regarding the correction of military records are subject to
judicial review under the APA “and can be set aside if they are arbitrary,
capricious, or not based on substantial evidence.”1® This statement “ casts
serious doubt” on an argument that service members’ APA claims are
never reviewable.l%? Moreover, courts have relied upon the Supreme
Court’s statement in Chappell as authority for reviewing service members
APA claims.1%2 A principled adherence to precedent should therefore
compel courtsto reject the Draconian argument that would lock the court
house doors to al APA claims brought by service members.1% |t is, after
all, the “function of the courts to make sure.. . . that the men and women
constituting our Armed Forces are treated as honored members of society
whose rights do not turn on the charity of a military commander.” 104

Judicial review of exhausted and otherwise justiciable APA claims
brought by service members will not, in any event, encroach on military
prerogativesor result in second-guessing of military judgments. Rather, as
discussed below, exhaustion permits congressionally constituted remedial
boards to review sensitive military issues in the first instance, exercise
their expertise, compile an administrative record, issue findings of fact,
interpret and apply military regulations, and provide a rationale for any
decision that may ultimately be the object of judicial review. Exhaustion
thus preserves the primacy of Congress' intramilitary remedies and mini-
mizesthe risk of unduejudicial interference in military matters, because a
court issimply called upon—aided by an administrative record and guided
by an administrative rationale—to perform itstraditional judicial function

100. Chappell, 462 U.S. at 303. The solicitor general consistently has taken the posi-
tion in the Supreme Court that BCM R decisions are subject to APA review. See, e.g., Brief
for the Federal Respondent in Opposition to Certiorari, Mier v. Van Dyke, No. 95-816 at
11-12 (Feb. 1996).

101. Kriesv. Sec'y of the Air Force, 866 F.2d 1508, 1513 (D.C. Cir. 1989).

102. Id. at 1512.

103. The policy of adhering to precedent, or stare decisis, “promotes the even-
handed, predictable, and consistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and perceived integrity of the judicial pro-
cess.” Paynev. Tennessee, 501 U.S. 808, 827 (1991).

104. Wintersv. United States, 89 S. Ct. 57, 59-60 (Douglas, Circuit Justice 1968).
Accord Chief Justice Earl Warren, The Bill of Rights and the Military, 37 N.Y.U. L. Rev.
181, 188 (1962).
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of applying the deferential standards of APA review to an administrative
decision.10

B. Separation of Powers Concerns Strongly Support Retaining the
Exhaustion Component of the Mindes Test, Which Is Also Aptly Viewed
Asthe Primary Jurisdiction Component

The Framers of the Constitution vested Congress with exclusive
authority “To raise and support Armies’; “To provide and maintain a
Navy”; and “to make Rules for the Government and Regulation of the
Land and naval Forces.”1% Congress, thus, has* primary responsibility for
the delicate task of balancing the rights of servicemen against the needs of

the military.” 197 Congress has

exercised its plenary constitutional authority over the military,
has enacted statutes regulating military life, and has established
a comprehensive internal system of justice to regulate military
life, taking into account the specia patterns that define the mili-
tary structure. The resulting system providesfor the review and
remedy of [service members’] complaints.1%8

Examples of intramilitary remedies provided by Congress include a
statutory right for any service member who believes himself wronged by
his commanding officer, and who is refused redress by the commanding
officer, to bring the complaint to the attention of any superior commis-
sioned officer. The superior officer shall forward the complaint to the
officer exercising general court-martial jurisdiction over the putative
offender, and that officer shall investigate the matter, take appropriate cor-
rective action, and inform the secretary of the entire matter.1° Service
members also have the statutory right to communi cate grievances to mem-
bers of Congress or an inspector general without incurring retaliatory
action. 10

Additionally, pursuant to legislative requirement, each military
branch has established a board to review the discharge or dismissal (other

105. See Chappell, 462 U.S. at 303; Kries, 866 F.2d at 1511-15.
106. U.S. Consr. art. |, § 8, cls. 12-14. See also Chappell, 462 U.S. at 301.
107. Weissv. United States, 510 U.S, 163, 177 (1994).

108. Chappell, 462 U.S. at 302.

109. 10 U.S.C. § 938 (2000).

110. Id. § 1034,
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than by sentence of ageneral court-martial) of any former service member
upon either the board’s motion or the former member’s request.''* The
board may, subject to secretarid review, change a discharge or dismissal,
or issue a new discharge to reflect its findings.'*2 The board’s decision
shall be based on military records and any relevant evidence, and the board
is authorized to conduct hearings and obtain testimony from witnessesin
person or through affidavits. '3

Congress also has required the service secretaries to establish boards
to review claims by service members who contend that they have been
improperly retired or released from active duty without pay for physica
disability.* These boards have the “same powers as the board whose
findings and decisions are being reviewed.” 11> Thus, the petitioning ser-
vice member may appear before the board in person, by counsel, or by an
accredited representative, and the board shall compile a record that
includes extant military records, as well as any other evidence that the
board deems relevant, including witness testimony in person or by affida-
vit.16 Theboard then sendsitsfindingsto the secretary, who submitsthem
to the President for approval .1’

Finally, a clearly significant intramilitary remedy for purposes of the
exhaustion component of the Mindes test is the Board for Correction of
Military Records (BCMR). Congress has required each service secretary,
acting through aBCMR, to correct any “error” or “injustice” identified by
an aggrieved service member.1'® The BCMR’s review authority is expan-
sive, extending to any “document or record” that pertains to a service
member, as well as “any other military matter affecting a member or
former member.”1'° Pursuant to procedures established by the relevant
service secretary and approved by the Secretary of Defense, service mem-
bersare entitled, with the assistance of legal counsel, to submit all relevant
records, evidence, and arguments to the BCMR, which in turn may grant
hearings and consider any regulatory, legislative, or constitutional griev-

111. Id. § 1553(a).

112. 1d. § 1553(b).

113. 1d. § 1553(c).

114. 1d. § 1554.

115. Id. 8§ 1554(b). The boardswhosefindingsand decisionsare subject to challenge
under this statute include retiring boards, boards of medical survey, and disposition boards.
1d. § 1554(a).

116. 1d. § 1554(c).

117. 1d. § 1554(b).

118. 1d. § 1552(a)(1).

119. Id. § 1552(g).
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ance advanced by the service member.!? The BCMR compiles an admin-
istrative record,'?! and then exercisesits broad remedial authority to grant
appropriate relief, which may consist of correcting amilitary record, rein-
stating a member in the military, or awarding back pay or other pecuniary
benefits.1?2 Congress has also enacted statutes establishing timeliness
standards for disposition of claims considered by the BCMR!?3 and pro-
tecting the procedural rights of service members who seek relief from the
review boards.'?*

It defieslogic, aswell asthe Feres principle,'? to conclude that Con-
gress, by enacting the APA, implicitly intended service members to cir-
cumvent the comprehensive system of military justice that it so carefully
crafted to fit the specia needs of the military. Indeed, if Darby is extended
to service members APA claims, the BCMR's function and utility would
be vitiated in derogation of congressional intent. Little incentive would
exist for service membersto seek administrative relief from an agency that
they perceive has already harmed them when they could, instead, seek
immediate judicial review of their claim.12

120. See 32 C.FR. pt. 865 (2000) (Air Force Board for Correction of Military
Records); 32 C.F.R. pt. 581 (Army Board for Correction of Military Records); 32 C.F.R. pt.
723 (Naval Board for Correction of Naval Records).

121. For example, the Air Force BCMR is required to compile an administrative
record that includes: (1) the name and vote of each board member; (2) the service mem-
ber’s petition for relief; (3) briefs and written arguments; (4) documentary evidence; (5) a
hearing transcript if a hearing is held; (6) advisory opinions obtained from any Air Force
organization or official; (7) the service member’s response to advisory opinions; (8) the
findings, conclusions, and recommendations of the board; (9) minority reports, if any; and
(10) any other information necessary to show atrue and complete history of the proceed-
ings. 32 C.F.R. 8 865.4(m).

122. 10 U.S.C. § 1552(a)-(d) (2000).

123. Id. § 1557.

124. 1d. § 1556.

125. Seesupra Part IV.A.

126. The Federal Circuit, in holding that a service member must seek relief from the
BCMR before seeking judicial review, stated:

Congress having provided the extensive and elaborate system designed
to achievejustice within the military, no warrant appearsfor judicial end-
running of that system. . . . If the rush to the federal courthouse and
bypassing the congressionally created system attempted by [plaintiff]
were permissible, Congress would be well advised to dismantle the mil-
itary justice system as no longer required.

Williamsv. Sec'y of the Navy, 787 F.2d 552, 560 (Fed. Cir. 1986).
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Requiring service members to exhaust their internal administrative
remedies before pursuing APA claimswill, on the other hand, preservethe
primacy of Congress' system of military justice, thus ensuring that (1) ser-
vice members continue to utilize the intramilitary channels provided by
Congress through which their grievances can be considered and fairly set-
tled,'?” and (2) judicial remedies do not marginalize and supplant intramil-
itary remedies, thus arrogating authority vested in the executive branch by
the legidlative branch.

In this regard, exhaustion serves the important interests protected by
the primary jurisdiction doctrine. Like the exhaustion doctrine, the pri-
mary jurisdiction doctrine:

is concerned with promoting proper relationships between the
courts and administrative agencies charged with particular regu-
latory duties. “Exhaustion” applies where aclaim is cognizable
in the first instance by an administrative agency aone; judicia
interference is withheld until the administrative process has run
its course. “Primary jurisdiction,” on the other hand, applies
where aclaim is originally cognizable in the courts, and comes
into play whenever enforcement of the claim requiresthe resolu-
tion of issueswhich . . . have been placed within the special com-
petence of an administrative body; in such a case the judicial
process is suspended pending referral of such issues to the
administrative body for its views.12

Where an action, properly cognizable in court, contains an issue
within the special competence of an administrative agency, the primary
jurisdiction doctrine requires the court to refer the issue to the agency “to
give the parties reasonabl e opportunity to seek an administrative ruling. . .
. Referral of the issue to the administrative agency does not deprive the
court of jurisdiction; it has discretion either to retain jurisdiction or, if the

127. Chappell v. Wallace, 462 U.S. 296, 301 (1983). As the Supreme Court stated:
“Itis clear that the Constitution contemplated that the L egislative Branch has plenary con-
trol over rights, duties, and responsibilities in the framework of the military establishment,
including regul ations, procedures, and remediesrelated to military discipline; and Congress
and the courts have acted in conformity with that view.” Id.

128. United States v. Western Pac. R.R. Co., 352 U.S. 59, 63-64 (1956). See also 2
K. Davis & R. PiErce, ADMINISTRATIVE LAw TreaTisE 88 14.1-14.6 (3d ed. 1994); Bernard
Schwartz, Timing of Judicial Review—A Survey of Recent Cases, 8 Abmin. L.J. Am. U. 261,
262-84 (1994); Louis L. Jaffe, Primary Jurisdiction, 77 Harv. L. Rev. 1037, 1037-38
(1964).
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parties would not be unfairly disadvantaged, to dismiss the case without
prejudice.” 12

The Ninth Circuit has indicated that the primary jurisdiction doctrine
is applicable when the following four factors are present: (1) the need to
resolve an issue, (2) that has been placed by Congress within the jurisdic-
tion of an administrative body having regulatory authority, (3) pursuant to
astatute that subjects an industry or activity to acomprehensive regulatory
scheme, (4) that requires expertise or uniformity in administration.*3°
Each of these factors is usualy, if not invariably, present when a service
member seeksjudicial review of an internal military decision without first
seeking relief fromthe BCMR. Thus, as discussed below, the D.C., Third,
and Fifth Circuits have recognized that application of the exhaustion
regquirement to service members' claims can comfortably be characterized
as an application of the primary jurisdiction doctrine.

Indeed, the exhaustion component of the Mindes justiciability test
itself derived from Fifth Circuit precedent that characterized the exhaus-
tion requirement in the military context as the application of the primary
jurisdiction doctrine.!3 The exhaustion component of Mindes may thus
correctly be viewed as amounting to the application of the primary juris-
diction doctrine. So viewed, the exhaustion component of Mindesis—and
should be treated as—unaffected by Darby, which states that federal
courtsremain freein APA suitsto “apply, where appropriate, other pruden-
tial doctrines of judicial administration to limit the scope and timing of
judicial review.”132

In McCurdy v. Zuckert,133 aFifth Circuit progenitor of the exhaustion
component in Mindes, a service member sought to challenge a finding of
unfitness by an administrative discharge board and enjoin his imminent
discharge. The district court, inter alia, denied the service member’s
reguest for atemporary injunction and directed the member to seek relief
from the Air Force BCMR.'3* The service member appealed, arguing that
he was entitled to temporary injunctive relief pending proceedings before
the BCMR to avoid irreparable harm. The court of appeals disagreed,
holding that the service member would not suffer irreparable harm pending

129. Reiter v. Cooper, 507 U.S. 258, 268-69 (1993).

130. United States v. Gen. Dynamics Corp., 828 F.2d 1356, 1362 (9th Cir. 1987).
131. Seesupra note 11; infra text accompanying notes 133-38.

132. Darby v. Cisneros, 509 U.S. 137, 146 (1993).

133. 359 F.2d 491 (5th Cir. 1966).

134. 359 F.2d at 493.
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exhaustion of hisintramilitary remedy and that the primary jurisdiction
doctrine rendered his suit premature. The court stated that the “remedies
available to the [service member], should he. . . ultimately prevail on the
merits [before the BCMR], amount to complete retroactive restoration; he
could hardly ask for more. This being true, the district court lacked pri-
mary jurisdiction [and] the action is premature.” 135

Thereafter, in Tuggle v. Brown'3—a case that the court in Mindes
cited in support of the exhaustion requirement'3’—the Fifth Circuit relied
on the primary jurisdiction doctrine rationale from McCurdy to affirm the
district court’s dismissal of a service member’s suit. In Tuggle, a service
member appealed the district court’s denial of his request that the military
be temporarily enjoined from separating him with an undesirable dis-
charge. The Fifth Circuit held that because the service member “has yet to
exhaust available post-discharge administrative remedies, following our
recent decision in McCurdy v. Zuckert [which equated the exhaustion
requirement in the military context with the primary jurisdiction doctrine],
we hold that resort to the district court was premature.” 138

TheD.C. Circuit in Sohmv. Fowler'® |ikewise has concluded that the
exhaustion doctrine and the primary jurisdiction doctrine are supported by
similar rational es and serve the identical function when applied in the mil-
itary context. In Sohm, a Coast Guard officer who had a petition pending
before the BCMR brought suit seeking to enjoin hisretirement and compel
his promotion on grounds of due process.!*° Thedistrict court held that the
officer need not exhaust his pending administrative petition, and it entered
judgment on the merits for the government. 14!

The D.C. Circuit reversed with directions that the district court stay
the case pending exhaustion before the BCMR.1#2 The D.C. Circuit held
that exhaustion was particularly advisable here, because the BCMR pro-
ceedings may relieve the court from having to adjudicate the officer’s dif-
ficult constitutional claims.**3 Moreover, the court held that the factual

135. 1d. at 494-95.

136. 362 F.2d 801 (5th Cir. 1966) (per curiam).

137. Mindesv. Seaman, 453 F.2d 197, 200 (1971). See supra note 11.
138. Tuggle, 362 F.2d at 801 (citation omitted).

139. 365 F.2d 915 (D.C. Cir. 1966).

140. 1d. at 916.

141. 1d. at 916-17.

142. 1d. a 919.

143. 1d. at 918.
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guestions raised by the officer should be decided by the BCMR in thefirst
instance, because resolution of these issues depended on an understanding
of Coast Guard “regulations and practice. Not only is the Board better
equipped to decide these questions, but also considerations of uniformity
ininterpretation suggest that wefirst allow the Coast Guard an opportunity
to construe their own regulations.” 144 Notably, the court stated that
“[t]hese rationales of expertise, uniformity and ripeness also underlie the
doctrine of primary jurisdiction. Thusif the case were analyzed under this
rubric rather than that of exhaustion, the proper disposition would still be
for the court to stay its hand pending resort to the administrative pro-
cess” 145

Finally, the Third Circuit in Sedivy v. Richardson!#® similarly con-
cluded that a service member who failed to exhaust hisintramilitary rem-
edies was foreclosed from seeking judicial relief, noting that “in the
context of district court-military court relations [the exhaustion require-
ment] is more closely anal ogous to the doctrine of primary jurisdiction.” 147
Although Sedivy involved a service member who failed to exhaust military
judicial remedies, the rationale applies equally to situations where service
members fail to seek administrative relief from the BCMR. Application
of the primary jurisdiction doctrine in both circumstances reflects a proper
judicial appreciation for the “special deference [that] is due the military
decision-making process. . . because of aconcern for the effect of judicial
intervention on morale and military discipline, and because of the civilian
judiciary’s general unfamiliarity with the [military justice system] which
ha[s] no analogs in civilian jurisprudence.”1*® Moreover, challenges to
internal military decisions will often be fact-intensive and turn on matters
of judgment or regulatory interpretation—subjects as to which the exper-
tise of the BCMR is singularly relevant, and as to which its judgment is
indispensably informative for any eventual review by acivilian court.1#°

Asthe Supreme Court has counseled, civilian courts ought not inter-
vene into military life without the guidance of the military tribunal to

144. 1d. at 918-19.

145. 1d. at 919 n.10 (citations omitted).

146. 485 F.2d 1115 (3rd Cir. 1973).

147. 1d. at 1121 n.8.

148. Id. See Seepev. Dep't of the Navy, 518 F.2d 760, 764 (6th Cir. 1975) (relying
on Schlesinger v. Councilman, 420 U.S. 738 (1975), for conclusion that policy requiring
exhaustion of military judicial remedies where court-martial proceedings were pending
also required exhaustion of military administrative remedies where service member failed
to seek BCMR relief).
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which Congress has confided primary responsibility for the review of mil-
itary claims.10

V. Conclusion

Pursuant to the Feres principle of statutory construction, the APA
should not be construed as absolving service members from exhausting
their intramilitary remedies prior to pursuing APA claims. Whether the
exhaustion component of the Mindes test is characterized as an essential
component of an integrated justiciability test or as the application of the
primary jurisdiction doctrine, neither congressional intent nor the language
or rationale of Darby bars courts from continuing to use this well-estab-
lished doctrine to limit the timing and scope of judicial review of APA
claims brought by service members.

149. See Schlesinger v. Councilman, 420 U.S. 738 (1975) (holding that federal civil-
ian court should not exercise equitable jurisdiction to intervene in pending court martial
proceeding); Gusik v. Schilder, 340 U.S. 128 (1950) (holding that habeas corpus petition
from military prisoner should not be entertained in federal civilian court until all available
remedies within military court system have been invoked in vain).

150. Noyd v. Bond, 395 U.S. 683, 695 (1969).
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THE THIRTEENTH WALDEMAR A. SOLF LECTURE
IN INTERNATIONAL LAW?

ProFESSOR YORAM DINSTEIN?

It isadistinct privilege for meto deliver the Thirteenth Solf Lecture,
inasmuch as| had the pleasure of knowing and, to some extent, collaborat-
ing with Colonel Waldemar Solf for almost an entire decade—from the
mid-70sto themid-80s. He wasthe Department of Defense (DOD) repre-
sentative to the international conference, which culminated in the two
Additional Protocols to the Geneva Conventions of 1949.3 Personally, |
was most unhappy with the main outcome of the conference, i.e. Protocol
| relating to international armed conflicts. To this very day, when con-
sulted, my adviceisto not ratify Protocol |, owingtoitsintrinsic flaws. All
the same, one cannot deny that many of the clauses of the Protocol are
incontrovertible and/or reflect customary international law. | met Colonel
Solf on numerous occasions in connection with the Protocol. He was
always good-natured, usually smiling, and had a tendency to always look
at the glass as half full where others (like myself) would see it as half
empty. We were having lengthy discussions as to what ought to be done
about the Protocol. One of the ideas that emerged from those deliberations
is only now materializing. Thereis a current effort in Geneva to identify
those provisions of the Protocol which are either declaratory of customary
international law or are otherwise acceptable to countries (like the United
States) opposed to the Protocol as a whole. When | participate in the
Geneva sessions, striving to produce a consensus along these lines, | often

1. Thisarticleisan edited transcript of alecture delivered on 1 March 2000 by Pro-
fessor Yoram Dinstein to members of the staff and faculty, distinguished guests, and offic-
ers attending the 48th Graduate Course at The Judge Advocate General’s School, U.S.
Army, Charlottesville, Virginia. The Waldemar A. Solf Lecture in International Law was
established at The Judge Advocate General’s School on 8 October 1982. The chair was
named after Colonel Waldemar A. Solf, who served in increasingly important positions
during his career as a judge advocate. After his retirement, he lectured at American Uni-
versity for two years, then served as Chief of the International Affairs Division, Office of
The Judge Advocate General. In that position, he represented the United States at numer-
ous international conferences including those that prepared the 1977 Protocols Additional
to the 1949 Geneva Conventions. After completing the Protocol negotiations, he returned
to Washington and was appointed the Special Assistant to The Judge Advocate General for
Law of War Matters. He served in that position until his second retirement in August 1979.
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think of Colonel Solf, who regrettably is not thereto contribute to the intel-
lectual exercise. Heis sorely missed by all those who knew him.

For this presentation, | have chosen a topic which might have been
appreciated by Colonel Solf: the present challenges to the international
law of war (thejusin bello). Of course, | cannot cover every aspect of the
law of war. | shall therefore focus on only three challenges (with an
emphasis on the first): (a) the issue of “humanitarian intervention” in the
specific context of Kosovo; (b) the law with respect to non-international

2. Presently, Dr. Yoram Dinstein isa Humboldt Fellow at the Max Planck Institute,
Heidelberg, Germany. Dr. Dinstein served as the Stockton Professor of International Law
at the Naval War College (1999-2000); President of Tel Aviv University (1991-1999), Rec-
tor of the University (1980 - 1985), and Dean of its Faculty of Law (1978-1980). Heisaso
Professor of International Law and Yanowicz Professor of Human Rights at Tel Aviv Uni-
versity.

Professor Dinstein was born in Tel-Aviv in 1936 and obtained his legal education at
the Hebrew University in Jerusalem and New York University. He started his career in
Israel’s Foreign Service and served as Consul of Israel in New York and a member of
Israel’s Permanent Mission to the United Nations (1966/1970). Even subsequent to becom-
ing afull-time academic, Professor Dinstein has represented his country in variousinterna-
tional fora, ranging from the United Nations Human Rights Commission through
International Red Cross Conferences to Interpol. He served as Counsel in the Taba Arbi-
tration with Egypt (1986/1988).

Professor Dinstein is a member of the prestigious Institute of International Law. He
has been a visiting Professor of Law at the University of Toronto (1976/1977) as well as
Meltzer Visiting Professor of Law at New York University (1985/1987). He has given
guest lecturesin dozens of leading universities acrosstheworld. The University of Buenos
Aires, the University of Chile, and the Hebrew Union College conferred on him honorary
doctorates. The National University of Mexico (UNAM) awarded him the title of Distin-
guished Professor.

Professor Dinstein has written extensively on subjects relating to international law,
human rights and laws of armed conflict. Heisthe founder and Editor of the Israel Year-
book on Human Rights (twenty-eight volumes of which have been issued-in English-since
1971). His other publications include a six-volume treatise (in Hebrew) on international
law. His principal book in English is War, Aggression and Sdlf-Defense (2nd ed. 1994).
Professor Dinstein’s numerous writings are widely cited, and several have been translated
into Spanish and French. His works are frequently referred to by the Supreme Court of
Isradl.

3. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts (Protocol 1), Dec. 12, 1977,
1125 U.N.T.S. 3, 1977 U.N. Jur. Y.B. 95 [hereinafter Protocol 1]; Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol 11) 1977. 1d. at 135.
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armed conflicts; and (c) the theme of air and missile warfare, especialy in
the context of targeting.

| shall start with “humanitarian intervention.” Under present-day
international law, the use of inter-State force is prohibited by Article 2(4)
of the Charter of the United Nations.* As proclaimed by the International
Court of Justice, in the Nicaragua case of 1986, Article 2(4) of the Charter
must be viewed as a reflection of contemporary customary international
law.®> Indeed, the prohibition of the use of force in international relations
may be considered the cornerstone of modern international law.

It must be stressed that the proscription of the use of inter-State force
isall-embracing and subject only to two exceptions explicitly set out in the
Charter: (i) self-defense (under Article 51°) in response to an armed
attack, and (ii) enforcement action ordained or authorized by the Security
Council (pursuant to Chapter V11 of the Charter’) in any setting of aggres-
sion, breach of the peace, or threat to the peace. Many peoplerefuseto rec-
oncile themselvesto the narrow scope of thesetwo exceptions. They argue
that if genocide is perpetrated, if human rights are systematically violated
by a despotic regime, if minorities are harshly oppressed, thereis (or there
should be) aright for aforeign state—preferably a group of States—to inter-
vene unilaterally (that is to say, even without a go-ahead signal from the
Security Council), using force where necessary to prevent or stop genocide
and to terminate other types of widespread violations of human rights.
This contention may be impelled by the best of intentions. However, forc-
ible intervention on humanitarian grounds is still forcible intervention.
Consistent with the law of the Charter, only the Security Council can
unleash the use of force against a sovereign State under any circumstances
exceeding the bounds of self-defense in response to an armed attack. The
Security Council, and only the Security Council, is the policeman of the
world.

Evidently, the Security Council too can act only in compliance with
the Charter. Under the Charter, each of the five permanent members of the
Council (viz. the United States, Russia, China, Britain, and France) bene-
fitsfrom aveto power, so no resolution can be adopted against its wishes.®

4. U.N. CHARTER art. 2, para. 4, 9 INTERNATIONAL LEGISLATION 327, 332 (M.O. Hudson
ed., 1950).

5. Case Concerning Military and Paramilitary Activities in and Against Nicaragua
(Merits), 1986 1.C.J. 14, 99-100.

6. Seelnternational Legislation, supra note 4, at 346.

7. 1d. a 343 nn.
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The system of the Charter was formulated in San Francisco in 1945. Both
the venue and the date are of consequence. Much of thetext of the Charter
is based on American proposals. It was the United States that was prima-
rily interested in the creation of the United Nations. Other big powers at
the time were either lukewarm or skeptical. It was definitely the United
States which was responsible for the crucial role assigned to the Security
Council and to the Permanent Members. Thetime-frame was equally sig-
nificant: April-June of 1945, when World War |l was drawing to a close
yet was not quite over. The five Permanent Members were the leaders of
the Grand Alliance winning the War. Conversely, Germany and Japan
were still enemy States, naturally excluded altogether from the United
Nations at that formative stage. Today it is easy to maintain that Germany
and Japan (and perhaps one or two other countries like India) should also
become permanent members, but this requires a cumbersome-and diffi-
cult-to-achieve—amendment of the Charter.

In any event, if one compares the Security Council to other organs of
the United Nations—preeminently, the General Assembly (where every
Member State is represented and all States have an equal standing in vot-
ing®)—the Security Council shines by example. The General Assembly is
essentially a debating club, lacking the power to adopt binding resolutions
in matters pertaining to international peace and security. The glass UN
Building in Manhattan serves as aprism deflecting the rays of light of real-
ity. The General Assembly has become a forum often led by minuscule
countries that have managed to coalesce into a political bloc whose might
is noticed only within the confines of the UN Building. Frequently, the
General Assembly is staging atheatre of the absurd, where |eading powers
likethe United Stateswield aslittle or less clout than tiny nationswith little
or no power intheworld in which welive. By contrast, the Security Coun-
cil by and large mirrorsthe power politics of our planet, wartsand all. Cer-
tainly, when the Council can act by unanimous support of the permanent
members, its decisions have a cachet that no other international organ can
emulate. Legally speaking, these decisions (especially when the Council
is acting under Chapter V11 of the Charter) can be binding on al member
States, in accordance with Article 25.10

What is the advantage inherent in the Security Council system? The
advantage lies in the veto power, ensuring as it does that at |least here—

8. 1d. at 340 (art. 27).
9. 1d. at 334, 337 (arts. 9(1), 18(1)).
10. Id. at 339.



97 MILITARY LAW REVIEW [Vol. 166

whereit really counts-the United States (or any other permanent member)
has as much say in world affairs as it does outside the United Nations.
What is the disadvantage in the system? The disadvantage equally liesin
theveto power. It all dependsonwhoiscasting theveto. Many Americans
are appalled when one or more of the four other permanent members
blocks by aveto a resolution advocated by the United States. But it must
be observed that the United States itself does not hesitate to exercise the
veto power when the need arises. Immoderate use of the veto (mostly by
the former USSR) was characteristic of the “Cold War” era. It has been
calculated that, over half a century, the veto was cast 242 times as regards
202 proposal s (meaning that sometimes more than one Permanent Member
voted against a particular proposal); 195 of the 202 proposals defeated by
the veto were put to the vote before the collapse of the USSR.1! The num-
ber cited, if anything, is understated. In ahost of additional cases, the mere
threat of aveto had a chilling effect, precluding aformal vote. Thus, the
Security Council has been often paralyzed by the use or abuse of the veto.
While the number of vetoes has gone down dramatically since the end of
the* Cold War,” they still constitute an ever-present obstacl e frustrating the
adoption of Security Council resolutions. It must be further appreciated
that, under the Charter, a permanent member is entitled to cast aveto in a
matter affecting itself. In other words, it can serve as ajudge in its own
case. Thisiswhy nobody isgoing to the Security Council to challengethe
Russian conduct in Chechnya: everybody knows that such an effort is
doomed to failure because Russia is bound to exercise its veto power
against any resolution likely to condemn or even deplore its modus oper-
andi.

That brings us to the issue of Kosovo. Undeniably, atrocities were
committed in that part of Yugoslavia. Action should have been taken by
the Security Council, but it was not—owing to Russian (and Chinese) oppo-
sition. What other options were there? The obvious option was diplo-
macy. The record shows that international intervention can sometimes be
carried out by abtaining-through various means of suasion-the prior con-
sent of the State most immediately affected. Thisiswhat happened, after
considerable international pressure had been brought to bear on Indonesia,
in the case of East Timor in 1999.12 In the case of Kosovo, too, negotia-
tions were held in Rambouillet (France). Regrettably, the negotiations

11. See SD. BaiLey & S. Daws, THE Procebure oF THE UN SecuriTy CounciL 230-
37 (3rd ed. 1998).

12. S. C. Res. 1264, U.N. SCOR, 4045th mtg. U.N. Doc. S'IRES/1264 (1964), 38
1.L.M. 232, 233 (2000).
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failed. Yet, why did they fail? The principal item on the agendawasrein-
stating the autonomy of the province of Kosovo (abolished by the Yugo-
slav despot, Milosevic, in 1989) within the sovereign boundaries of
Yugoslavia. Curiously enough, on that all-important question, agreement
was ostensibly reached. The deal breaker was an ancillary matter, namely,
the stationing of troops of the North Atlantic Treaty Organization (NATO)
in Kosovo.!® At that point in Rambouillet, | believe that the Western dip-
lomats made afundamental error. In Diplomacy 101 the Western negotia-
tors would have been taught to respond to the crisisin a different manner,
by exploiting the limited consent gained. In my opinion, the Western
negotiators should have said to Milosevic at that point: “Okay, we all
agree on the basic principle that autonomy must be reinstated in K osovo.
L et us sign an agreement to that effect and adjourn for three months. If by
then we all witness autonomy actually implemented in Kosovo, all iswell.
But should Yugoslaviarenege on its pledge, sanctionswould be imposed.”
| sincerely believe that, had Yugoslavia signed on the dotted line and then
reneged on itsword, Russiawould have been morally compelled to uphold
Security Council enforcement action. As it is, after all the bombings,
NATO troops are not alone in Kosovo: there are Russian troops in the
provinceaswell. Arguably, recourseto force did not really generate better
results as compared to what might have been accomplished through diplo-
macy. Butinany event, to my mind, the diplomatic option was not played
out.

Another legal option available at the time was awaiting the opportu-
nity to strike in invocation of the right of collective self-defense, in
responseto an armed attack under Article 51 of the Charter. Aslong asthe
Yugoslav army was operating within Kosovo (an integral part of Yugosla-
via), clearly no armed attack was committed against any foreign country
and there was no room for the exercise of individual or collective self-
defense. However, the policy of ethnic cleansing undertaken by the
Milosevic regime in Kosovo was bound to reverberate beyond the bound-
aries of the province into neighboring Albania, which is a sovereign coun-
try. The mgjority of the Kosovars are ethnically Albanians, and most of
the refugees from K osovo were seeking sanctuary in independent Albania.
Under the circumstances, there was every reason to believethat in all like-
lihood, sooner or later, a clash of armswould occur between Yugosav and
Albanian military units at the international frontier. Once that happened,
oncetherewas an armed attack by Yugoslaviaagainst Albania, every other
country in the world was entitled to cometo the aid of Albaniain the name

13. SeeFactson FiLe 181 (1999).
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of collective self-defense. For collective salf-defense to be exercised, no
previousmilitary alianceisrequired. Unilateral or coordinated (coalition)
action can be taken on the spur of the moment, even by geographically
remote States, aslong asthey are supporting the victim of an armed attack.
The NATO could strike in support of Albania (assuming that an armed
attack had occurred) without being obliged to get a prior green light from
the Security Council. Itistruethat, under Article 51, the Council isvested
with the right to a subsequent review of the action taken and to an evalua-
tion whether or not it constituted genuine self-defense against an armed
attack. But had the Security Council been convened, with aview to deter-
mining the legitimacy of hypothetical NATO action invoking collective
self-defense in response to a Yugoslav armed attack against Albania, it is
more than doubtful that the majority of the Council would have wished to
override NATO'sjudgment. Inany event, no resolution could possibly be
adopted against three permanent members armed with the veto power.

Likeit or not, these two options were not availed of. Instead, NATO
resorted to an air campaign, relying merely on the argument that the Secu-
rity Council had twice determined (in Resolutions 1199 and 1203 of 1998)
that the situation in Kosovo constituted “a threat to peace and security in
theregion.”* This argument sounds attractive but is untenable. The Char-
ter allows States—acting individually or in acoalition—to exercise their own
judgment as regards the use of force only in conditions of self-defense, in
response to an armed attack. Absent an armed attack, that freedom of uni-
lateral action disappears. When athreat to the peace looms on the interna-
tional horizon, it is the exclusive prerogative of the Security Council not
only to determine (as it did in the case of Kosovo) the existence of the
threat, but also to activate enforcement measures. Article 53(1) of the
Charter specifically refers to the possibility that the Security Council,
where appropriate, would use regional organizations for enforcement
action under its authority; still, the provision expressly adds: “But no
enforcement action shall be taken under regional arrangements or by
regional agencies without the authorization of the Security Council.”1®

14. S. C. Res. 1199, U.N. SCOR, 3930th mtg., U.N. Doc. SSRES/1199 (1998), 38
1.L.M. 249, 250 (1999); S. C. Res. 1203, U.N. SCOR, 3937th mtg., U.N. Doc. S'RES/1203
(1998).

15. Seelnternational Legislation, supra note 4, at 347.
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What was conspicuously lacking in the Kosovo operation was the authori-
zation of the Security Council.

To fully comprehend what went wrong in Kosovo, it isuseful to com-
pare the scenario with what had happened in another part of the former
Yugoslavia, i.e. Bosnia-Herzegovina. In Resolution 816 (1993), the Secu-
rity Council (having determined earlier the existence of a threat to the
peace in the area) decided that member States, “acting nationally or
through regional organizations or arrangements’ could, “under the author-
ity of the Security Council” take “dl necessary means’ (acommon euphe-
mism meaning the use of force) in the air space of Bosnia-Herzegovina.6
In Resolution 836 (1993), the same call was made with a view to support-
ing the United Nationsforce operating in Bosnia(UNPROFOR) in the per-
formance of its mandate, including the protection of safe areas for
civilians.'” Accordingly, in 1994-1995, NATO aircraft repeatedly con-
ducted air strikesin Bosnia, in coordination with the UN. The Bosnia sit-
uation is a prime example of NATO forces acting on the basis of a specific
and explicit Security Council authorization to do so. The NATO should
have conducted itself in Kosovo in the same way that it did in Bosnia.
Having failed to do so, NATO acted in breach of the Charter.

One of the salient arguments of the advocates of “humanitarian inter-
vention” is that, no matter what happens in other contexts, one cannot sit
idly by in the face of genocide. They conveniently ignore the text of the
1948 Convention on the Prevention and Punishment of the Crime of Geno-
cide.’® Articlel of the Convention prescribesthat genocide, whether com-
mitted in peacetime or in wartime, isacrime under international law which
the Contracting Parties undertake to prevent and to punish.’® But it is not
sufficient to read Article | inisolation. How do you prevent or terminate
genocide perpetrated on foreign soil? Article V111 lays down that any Con-
tracting Party may call upon “the competent organs of the United Nations”
to take such action under the Charter as they consider appropriate.?® In
other words, when genocide appears to be imminent or has already started,
the legitimate remedy is not to use unilateral force but to go to the compe-

16. S. C. Res. 816, U.N. SCOR, 3191st mtg., U.N. Doc. SRES/816 (1993), 48 Res-
olutions and Decisions of the Security Council 4. 1d.

17. S. C. Res. 836, U.N. SCOR, 3228th mtg., U.N. Doc. S'/RES/836 (1993), 48 Res-
olution and Decisions of the Security Council 13, 14 (1993).

18. Convention on the Prevention and Punishment of the Crime of Genocide, 1948,
78 U.N.T.S. 277.

19. Id. at 280.

20. Id. at 282.
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tent authorities of the United Nations (an indirect reference to the Security
Council). What happensif the Council is paralyzed by the veto power or
is otherwise unable to stop the conflagration? The answer is provided by
Article I X, establishing the compulsory jurisdiction of the International
Court of Justice in case of disputes relating to the application or interpre-
tation of the Convention (including the issue of State responsibility for
genocide).?! Thus, there are two choices. You can go either to the Security
Council or to the International Court of Justice. Nowhere does the Con-
vention imply that there exists athird choice of aunilateral air campaign.

| regard what happened in Kosovo not only as bad law but also as a
dangerous precedent. | have no doubt in my mind that, in Kosovo, the
“children of light” were confronting the “children of darkness.” Differ-
ently put, NATO was acting in Kosovo with the best of motivations and
intentions, abeit in breach of the Charter. But what is sauce for the goose
is sauce for the gander. Who can guarantee that in future it would not be
the “children of darkness’ who would fight the “children of light” in the
name of the self-same principle? And can it always be appraised clearly
who the “children of light” and the “children of darkness’ are? Suppose
that Chinawould send troops to Indonesia, claiming that it is acting in the
face of massive violations of human rights in Aceh (Sumatra). Will the
United States concede China's right to act unilaterally, even though the
areaisrelatively adjacent to China and many people of Chinese extraction
live there (whereas the Balkans are far away from the United States and
scarcely any Americansresidein Kosovo)? The pivota point isthat when
a State-or even agroup of States (like NATO)—intervenes unilaterally with
force in the affairs of another country, its action is automatically suspect.
Only the seal of approval of the Security Council can remove doubts con-
cerning the sincerity of the intervenors. Precisely because of that organ’s
complex composition and the omnipresence of the veto power, when a
consensus emerges in the Security Council it commands respect and cred-
ibility. Thereiscertainly no better procedureto ensurethat aforcibleinter-
vention from the outside lacks a hidden agenda.

The second challenge to the international law of war emanates from
the current proliferation of non-international armed conflicts. | have
aready pointed out that Article 2(4) of the Charter deals with the use of
inter-State force. Thereisno prohibition inthe Charter on the use of intra-
State force: force being used by onefaction against another within asingle
country. Unfortunately, when one studies history one finds that the most

21. Id.
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sanguinary and traumatic armed conflicts are usually internal in character.
Every American knows that the worst war in the history of the United
States was the Civil War. In terms of casualties, more blood was shed in
the four years of the War between the States (1861-1865) thanin al Amer-
ica's foreign wars combined (including two World Wars) until aimost the
last phase of the War in Vietham. The American experienceisby no means
unique. Other countries-ike Spain—have gone through similarly disas-
trous civil wars overshadowing their international conflictsin recent mem-
ory. Still, civil wars are not forbidden by international law.

There is some international humanitarian law governing non-interna-
tional armed conflicts. Protocol 11 Additional to the Geneva Conventions
isacasein point.?2 More significantly, there is common Article 3 of the
four Geneva Conventions of 1949.23 Thisis a minimum standard, which
has been held by International Court of Justice to reflect general interna-
tional law.?* Violations of common Article 3 are incorporated as crimes
(for which perpetrators are individually accountable) in Article 4 of the
Statute of the Internationa Tribunal for Rwanda, established by the Secu-
rity Council in Resolution 955 (1994).2> Moreover, Article 8(2)(c) of the
1998 Rome Statute of the permanent International Criminal Court expands
the concept of war crimes to include serious violations of common Article
3 of the Geneva Conventions.?® The occurrence of “war crimes’ in inter-
nal armed conflicts does not detract from the cardinal fact that the conflict
itself does not amount to an inter-State war.

Thetroubleisthat in many instancesit is not clear whether a particu-
lar conflict represents a civil war or an inter-State war. Yugoslaviais a
good illustration for the proposition that the same conflict can change its
nature morethan once. Thus, Bosniaused to constitute a part of the former
Yugoslavia. The conflict there started as a civil war between Serbs, Croats

22. Protocoal 11, supra note 3, at 135.

23. Geneva Convention (1) for the Amelioration of the Condition of the Wounded
and Sick in Armed Forcesin the Field, 1949, 75 U.N.T.S. 31, 32-34; Geneva Convention
(1) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of
Armed Forcesat Sea, 1949. |d. at 85, 86-88; Geneva Convention (I11) Relativeto the Treat-
ment of Prisoners of War, 1949. Id. at 135, 136-38; Geneva Convention (1V) Relative to
the Protection of Civilian Personsin Time of War, 1949. 1d. at 287, 288-90.

24. Case Concerning Military and Paramilitary Activitiesin and Against Nicaragua
(Merits), 1986 1.C.J. 14, at 114.

25. S. C. Res. 955, U.N. SCOR, 3453rd mtg., U.N. Doc. SIRES/955 (1994), 33
I.L.M. 1600, 1604 (1994).

26. Rome Statute of the International Criminal Court, 1998, 37 |.L.M. 1002, 1008
(1998).
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and Muslims. Once Bosnia-Herzegovina became an independent country,
the conflict transmuted into an inter-State war by dint of the cross-border
involvement of Serbian (former Yugoslav) armed forcesin military opera-
tions conducted by Bosnian Serbs rebelling against the Bosnian Govern-
ment (in an effort to wrest control over large tracts of Bosnian land and
merge them into a Greater Serbia). Then a withdrawal of the Yugoslav
troops was announced in May 1992. Did the conflict revert to being non-
international in nature? That was the conclusion of the majority of the
Trial Chamber of the International Criminal Tribunal for the former Yugo-
slavia (ICTY) in its 1997 decision in the Tadic case.?” Yet, an Appeals
Chamber of the ICTY reversed that decision in 1999.28 From the perspec-
tive of the individual soldier on the ground, perhaps not much has altered.
By contrast, legally speaking, each time there was asea change giving rise
to acompletely different set of rules governing the conflict.

We are now living in a period in which there is a striking upsurge in
the number of borderline cases between internal and international armed
conflicts. Itisbecoming increasingly difficult to tell what the nature of the
conflict isand therefore what rules apply. If that is not enough, thereisthe
phenomenon of “failed States.” In a“failed State,” like Sierra Leone or
Somaliain Africa, there is no longer any central government. Usually, in
a civil war, there are two factions fighting each other. On the one hand,
thereisthe central (constitutionally legitimate) government. On the other
hand, there is a group of rebels trying to overthrow that government. Ina
“failed State,” the central government has vanished. All that remainsisa
multiplicity of groups of irregular combatants fighting each other. The
consequences for civilians have been shocking in their barbarity. Thus,
one of the horrid aspects of the civil war in Sierra L eone has been the phe-
nomenon of child fighters trained to maim civilians belonging to other
tribal groups by chopping off their arms. What is the point in developing
elaborate rules of international humanitarian law in internal armed con-
flictsif they are allowed to be utterly ignored? Who is bearing the equiv-
alent of State responsibility when total chaos reins or when the country is
ruled by irresponsible “warlords’? Who is going to impose law and order
in such circumstances? The international community usually relies on
domestic courts and agencies to enforce the law. The breakdown of the
State system means anarchy, and anarchy is the antonym of law. One of

27. Prosecutor v. Tadic, No. 1T-94-1-T (1997) (Trial Chamber) , 36 I.L.M. 908, 933
(1997).

28. Prosecutor v. Tadic, No. I T-94-1-A, (1999) (Appeas Chamber), 38 1.L.M. 1518,
1549 (1999).
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the challengesto contemporary international law isto devel op specia rules
governing the situation in a“failed State”.

The third challenge to the present-day international law of war con-
cernsair and missilewarfare. Itisastounding to note that the last time that
a systematic attempt was made to codify the rules of air warfare was in
1923.2° Needlessto say, in 1923 air warfare wasin itsinfancy and missile
warfare was not even conceived as a serious possibility. Technologically
and operationally, welivein an entirely dissimilar age. Yet, no attempt has
been made to conduct a systematic review of the law since 1923.

Air warfare has many dimensions, but the most significant issue is
targeting. The United States has consistently adhered to the position that
the best thing to do is to not have a binding list of legitimate targets for
aeria attack. The argument is that, should a binding list be drawn up, it
would in time become obsolete and then—should American aviators wish
to take out atarget not envisaged in the past-they would be faulted for devi-
ating from the straight and narrow. To paraphrase, circumstances change.
We do not know now what military objectives would warrant being hit ten
or twenty yearsdown theroad. Therefore, we are better off without afixed
list of potential targets. On theface of it, thisisapersuasive position. Yet,
when one undertakes an empirical study of the evolution of air warfare, the
argument proves entirely counterproductive: areal boomerang. The his-
torical record demonstrates that, after every major war, the United States-
instead of gaining new objectivesfor air strikes-has actually lost afew pre-
vioudly legitimate targets. Let me cite afew examples.

During World War |1, the idea of strategic bombing was linked to the
notion that a belligerent party could legitimately attack any and al enemy
military targets, regardless of the extent of collateral damage to civilians.
Hence, Dresden, which was amajor German railroad center, could be sub-
jected to a massive bombing. The fact that tens of thousands of people
lived in close proximity to the railroad station and to the railroad lines was
not factored in. That was the law of the time. The outcome was the dev-
astating bombing of Dresden by both United States and United Kingdom
air forces, resulting in higher numbers of civilian casualties than in either
Hiroshima or Nagasaki. After the War, there came a backlash. Article
51(5)(b) of Protocol | forbids an attack where theincidental injury to civil-

29. Commission of Juriststo Consider and Report upon the Revision of the Rules of
Warfare, Rules of Aerial Warfare (The Hague, 1923), 32. Am. J. INT'L L. (Supp. 1, 12, 34
(1938)).
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ians “would be excessive in relation to the concrete and direct military
advantage anticipated.”® Asenunciated by Judge Higgins, in her Dissent
in the International Court of Justice's Advisory Opinion of the 1996 on the
Legality of the Threat or Use of Nuclear Weapons, there is in customary
international law a “principle of proportionality,” whereby “even a legiti-
mate target may not be attacked if the collateral civilian casualties would
be disproportionate to the specific military gain from the attack.”3! Indeed,
the United States no longer contests this principle.®? Consequently, today
the bombing of Dresden would have been in breach of international
humanitarian law.

Furthermore, throughout World War |1 and thereafter, American avi-
atorsresorted to the use of incendiary bombs. However, in 1980 a Protocol
on Prohibitions or Restrictions on the Use of Incendiary Weapons (Proto-
col 111) was formulated, prohibiting attacks by air-delivered incendiary
bombs against military objectives located within a concentration of civil-
ians.3® The United States has not ratified Protocol I11. However, it does
not seriously object to the core of the instrument: the President has actu-
ally recommended advice and consent by the Senate, subject merely to a
reservation relating to the case when the use of an incendiary device is
judged to cause less collateral damage than alternative weapons.3* That
means that the bombing of Dresden would have been prohibited twice
today: once because of disproportionate civilian losses, and the other
owing to the use of firebombsinthat air raid. Indeed, an air raid similar to
Dresdenwould beillicit at the present time. The same appliesto the bomb-
ing of Tokyo and other prime targets of World War I1.

If that is not enough, one of the basic tenets in World War |1 was the
freedom to attack “target areas,” such asthe Ruhr valley in Germany. The
Ruhr basin is the heartland of German sted and coal heavy industry. The
idea was that Bomber Command could send a thousand planes to drop
bombs on the Ruhr from a high altitude. The region was very effectively

30. Protocoal I, supra note 3, at 114.

31. Advisory Opinion on the Legality of the Threat or Use of Nuclear WWeapons, 35
I.L.M. 809, 936 (1996).

32. ComMANDER’s HANDBOOK ON THE LAW oF NAVAL OpPeErRATIONS, 73 INT'L L. Stup.
404 (Naval War College, A.R. Thomas & J.C. Duncan eds., 1999) (Supp.).

33. Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate
Effects, Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons (Proto-
col 111), 1980, 19 1.L.M. 1524, 1534, 1535 (1980) (Article 2(2)).

34. ComMANDER’S HANDBOOK, supra note 32, at 452 n.44.
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defended and was also often covered by clouds, so that pinpointing a spe-
cific target was both difficult and dangerous. Absent adequate precision-
bombing devices, the aviators were not required to risk their lives unnec-
essarily. All that they were required to do was rel ease the bomb loads once
theaircraft were over the Ruhr. Theentirevalley wasregarded as one huge
legitimate target. |f the bombs did not hit Dortmund, perhaps they would
hit Essen; if they did not strike at the Krupps works, they might strike at
Thyssen. Yet, Article 51(5)(a) of Protocol | no longer permitstreating “ as
asingle military objective anumber of clearly separated and distinct mili-
tary objectives located in a city, town, village, or other area containing a
similar concentration of civilians or civilian objects.”3> Obviously, what
was done at the Ruhr cannot be replicated nowadays.

During the Vietnam War, there was a great deal of public outcry
against the United States bombing dams and dikes. | belong to a genera-
tion that grew up on a famous British film, entitled “The Dam Busters,”
portraying how the RAF successfully undertook to bomb the Ruhr Dam in
the course of World War 11. The result was a huge flood with lots of civil-
ian casualties, but more significantly grave damage to German industry
supporting the war effort. Today, such an attack would we illegal under
Article 56(1) of Protocol I, which disallows attacks against dams, dykes
and similar installations.3® The United States does not accept this provi-
sion of the Protocol. Nevertheless, | do not know that since Vietnam the
United States has dared to attack a single dam or dike. If you ask me, the
United States has lost another legal battle.

In Vietnam, the main problem along the Ho Chi Minh Trail was to
identify the targets underneath thejungle’sfoliage. The United Statesused
herbicides as defoliants. Again, there was much criticism of recourse to
these chemicals. Afterwards, the United States took the lead in initiating
the 1993 Chemical Weapons Convention (CWC).3’ The United States
opposed the inclusion in the text of an outright ban of herbicides, but the
opposition ended in adubious victory. Thereisno operative clausein the
CWC dedling with the topic. All the same, the Preamble recognizes “the
prohibition, embodied in the pertinent agreements and relevant principles
of international law, of the use of herbicides as a method of warfare.”38 |If
that is not enough, the United States issued a unilateral declaration, which

35. Protocol |, supra note 3, at 114.

36. Id. at 115.

37. Paris Convention on the Prohibition of the Development, Production, Stockpil-
ing and Use of Chemical Weapons and on Their Destruction, 1993, 32 1.L.M. 800 (1993).

38. Id. at 804.
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isfully binding, whereby it has formally renounced first use of herbicides
in time of armed conflict.>® Thus, another item has been dropped from the
air warfare arsenal.

| do not want to belabor the point. Altogether, the United States—as
the foremost air power in the world-has aready lost a large number of
legitimate targets for air attack, only because of the non-existence of a
fixed list which would have | egitimized their use (and such alist wasfairly
easy to work out in the past). Paradoxically, the United States has lost
these concrete targets today only because of the curious belief that the
availability of abinding list might restrict its freedom of action tomorrow,
should it wish to strike at unspecified theoretical targets that are over the
horizon of time. Thus, while dreaming of expansion of the range of poten-
tial military objectives opento air attack, what we witnessis contraction of
the actual targets open to attack by American aviators. | find it ominous
that during the air campaign in Kosovo voices have been heard criticizing
the United Statesfor the destruction of bridges. In my considered opinion,
bridges are among the clearest of military targets. But aslong asthereis
no binding list, nothing prevents those wishing to curtail the freedom of
action of American aviatorsfrom striving to develop atide of legal opinion
that may ultimately bar aerial attacks against bridges. Before you know it,
the leading air power may find itself bereft of legitimate targets against
which it can direct its huge aerial armada.

What | submit isthat the best thing for the United Statesisto proceed
to producing a binding list. Let everybody know what is permissible and
what isimpermissible in air and missile warfare. Asfor the need to have
elagticity in terms of unforeseen future targets, the legal technique isfairly
simple. | do not propose the adoption of an exhaustive list. All that is
required is an open-ended enumeration of military targets that can be
revised and updated in the years ahead. That way there will also be some
leeway for a possible trade-off should irresistible pressure mount to delete
anitem from the list.

Thethree challenges to the contemporary international law of war are
of particular relevance to the United States. The reason is manifest: we
live in a unipolar world when much of the burden of peace enforcement is
carried by the only remaining superpower. It is true that the European
Alliesare often urging the United States to joint action, but when the chips
are down it turns out that most of the combat action is left to American

39. ComMANDER’s HANDBOOK, supra note 33, at 477.
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armed forces. There is a famous anecdote about the elephant and the
mouse running on an unpaved path in Africa. The mouse turnsto the ele-
phant, marveling: “Did you notice how much dust we are making when
werun together?’ Thereis perhaps more to this alegorica anecdote than
meetsthe eye. Militarily, when it comesto operations, the mouse's contri-
bution is at best limited. Yet, in terms of palitics, public opinion and law,
the elephant is not alone. Willy-nilly, it must take into account the views
of others. Many Americans still believe that they can afford the luxury of
isolationism and ignore the rest of theworld. Thisisamajor error. Inthe
era of the intercontinental ballistic missile, the nuclear submarine and an
international network of terrorism, the United States cannot maintain the
fiction of “Fortress America.” Thereisno aternativeto military alliances,
and they imply coalition warfare. Unfortunately, the European Allieshold
different opinions on a plethora of international legal issues. The United
States purports to be aloof to constraint from the outside, but in reality itis
susceptibleto the sway of world public pressure. A telling exampleisPro-
tocol I. The United States refuses to ratify it, and yet in all legal publica-
tions issued by the armed services there are constant references to the
instrument. My point is that there is often erosion in American positions
vis-avis the laws of war. To my mind, it is time for the United States to
taketheinitiativein the codification of thejusin bello. By being more pro-
active, it can impact on international legal thinking and on the formulation
of legally binding rules that might prove more amenable to American
needs.

It is only fitting and proper to say all thisin a Solf Lecture. In the
1970s, the DOD freguently had to rely on outsourcing when international
legal questions were raised. Colonel Solf was one among a very small
group of in-house experts. At the turn of the Millennium, the state of
affairs has radically changed. Currently, alarge number of highly trained
international lawyers are working in the DOD and in the armed services.
The human assets are in place to meet the challenges of the international
law of war. My advicetoyouis. usethem!
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THE CONCEPT OF BELLIGERENCY IN
INTERNATIONAL LAW

LieUTENANT CoLoNEL YAIR M. LootsTeent
|. Introduction

The concept of belligerency in International Law deals with
occurrences of civil war. Certain conditions of fact, arising during
such armed conflicts, classically gave rise to recognition of
belligerency. These facts include: the existence of civil war within
a state, beyond the scope of mere local unrest; occupation by insur-
gents of a substantial part of the territory of the state; a measure of
orderly administration by that group in the area it controls; and
observance of the laws of war by the rebel forces, acting under
responsible authority.? Traditionally, upon recognition of the status of
belligerency, third party States assumed the obligations of neutrality
regarding theinternal conflict® and treated the two partiesto the conflict as
equals—each sovereign in its respective areas of control.* Furthermore,

1. Israel Defense Forces (IDF). This article was submitted in partial completion of
the Master of Laws requirements of the 48th Judge Advocate Officer Graduate Course, The
Judge Advocate General’s School, United States Army, Charlottesville, Virginia. LL.B.,
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LL.M., Hebrew University of Jerusalem, Jerusalem, Isragl. Formerly assigned as the Mil-
itary Advocate, General Staff Command, IDF, Tel Aviv-Yafo, Israel, 1994-1999; Legal
Advisor to the | DF inthe Gaza Strip, Gaza City and Erez Crossing, 1992-1994; LL.M. stud-
ies, 1991-1992; Deputy Lega Advisor to the IDF in Judea and Samaria, Beth El, Isradl,
1984-1989. The opinions and conclusions in this article do not necessarily represent the
views of the IDF or the government of Israel. The author expressly wishes to thank Com-
mander Brian Bill, International and Operational Law Department, The Judge Advocate
General’s School, U.S. Army, for his advice in the preparation of this article.

2. 2 L. OpreNHEIM, INTERNATIONAL LAw: A TreaTISE 249 (H. Lauterpacht ed., 7th ed.
1952) [hereinafter OppeNHEIM]; M ORRIS GREENSPAN, THE MODERN LAwW OF LAND WARFARE 18-
19 (1959); DicesT oF INTERNATIONAL LAw 501-03 (Marjorie M. Whiteman ed., 1963); Ger-
HARD VON GLAHN, LAW AMONG NATIONS: AN INTRODUCTION TO PUBLIC INTERNATIONAL LAW
703 (6th ed. 1992); Rosalyn Higgins, Internal War and International Law, in 3 THE FuTURE
oF THE INTERNATIONAL LEGAL OrpEeR 81, 89 (Cyril E. Black & Richard A. Falk ed., 1971);
James E. Bonp, THE RuLEs oF RioT: INTERNAL CoNFLICT AND THE LAw oF WAR 34 (1974);
Dietrich Schindler, Sate of War, Belligerency, Armed Conflict, in 3 THe New HUMANITARIAN
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upon recognition of their belligerency, insurgents were afforded important
benefits but also responsibilities. Captured members of the rebel armed
forces, as well as soldiers of the incumbent government, were entitled to
prisoner of war status.®> Insurgent shipswere admitted into the ports of rec-
ognizing States. These ships had the right to visit and search at sea. Con-
traband could be confiscated and the ports of both parties to the conflict
could be blockaded.” In fact, the conflict was viewed in terms of an inter-
national armed conflict rather than one that was internal® and the humani-
tarian laws of warfare became applicable to the hostilities.® The
recognition of abelligerency wastherefore of significanceasit allowed the
combatants and civilians affected by combat much wider protections than
those granted to combatants and civilians during other internal armed con-
flicts.

Notwithstanding its implicit utilitarian advantages, the doctrine of
belligerency has fallen into disuse. The American Civil War was the last
conflict in which insurgents were positively recognized as belligerents.
Morethan half acentury later, during the Spanish Civil War of 1936-1939,
a debate arose as to whether to grant the insurgents similar recognition;
since that conflict the doctrine has not been applied to any of the internal
armed conflictsinwhich it might have been relevant. It was not addressed
directly in the post World War 11 Geneva Conventions'© or in their supple-
mentary 1977 Protocols.'t Chapter Il of this article will provide a short
synopsis of the historical background of the doctrineto illustrate the milieu

5. von GLaHN, supra note 2, at 703; KeLsen, supra note 3, at 291.
6. CHARLES G. FENwiICK, INTERNATIONAL LAw 146 (3rd ed. 1948).
7. 1d.

8. Georce GRAFTON WiLsoN, HANDBOOK OF INTERNATIONAL Law 46 (3rd ed. 1939);
KELSEN, supra note 3, at 291-92.

9. Richard A. Falk, Janus Tormented: The International Law of Internal War, in
INTERNATIONAL AspecTs oF CiviL StriFe 185, 205 (James N. Rosenau ed., 1964); ComMEN-
TARY ON THE ADDITIONAL ProTocoLs oF 8 JuNE 1977 1o THE GENEVA CONVENTIONS OF 12
Aucust 1949, 1321 (Yves Sanpoz et d. eds., 1987) [hereinafter ProtocoLs COMMENTARY].

10. The Geneva Convention for the Amelioration of the Wounded and Sick in the
Armed Forces in the Field, opened for signature Aug. 12, 1949, 75 U.N.T.S. 31, 6 U.S.T.
3114; the Geneva Convention for the Amelioration of the Condition of Wounded, Sick, and
Shipwrecked Members of Armed Forces at Sea, opened for signature Aug. 12, 1949, 75
U.N.T.S. 85, 6 U.S.T. 3217; the Geneva Convention Relative to the Treatment of Prisoners
of War, opened for signature Aug. 12, 1949, 75 U.N.T.S. 287, 6 U.S.T. 3316; the Geneva
Convention Relative to the Protection of Civilian Personsin Time of War, opened for sig-
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in which it was employed in the past and how, perhaps, it might still be
employed in the future. Thiswill be followed in Chapter 111 by atheoret-
ical aswell as practical examination of the preconditions for application of
the doctrine. The relevant questions are whether insurgents can attain the
status of belligerency merely by achieving the four preconditions stated
above or whether some form of external recognition must accompany the
realization of these criteria. Moreover, if some form of recognition is
required, a further analysis will endeavor to suggest from whom such rec-
ognition should come.

An assumption will be made that the doctrine is still germane, partic-
ularly because it might serve to expand the legal protections bestowed on
the victims of certain types of internal armed conflicts. If thisis true,
before it can be applied to any conflict, additional study will be necessary
as to the viability of its use as a valid instrument of international law,
bestowing the full spectrum of humanitarian law rights and privileges on
the parties to relevant internal armed conflicts. Chapters IV and V will
therefore focus on the post World-War I legal regimes created to deal with
internal armed conflicts, specifically Article 3 common to the four Geneva
Conventions (Common Article 3) and Protocol 1. Aswill be shown, these
important treaties might be interpreted as having effectively annulled the
doctrine of belligerency. An attempt will be made to re-view these inter-
pretations from both a theoretical and historical point of view to examine
whether other interpretations, more conducive to the continued existence
of the notion of belligerency are plausible.

Some sixty years have passed since the Spanish Civil War. Scholars
assert that there is no practical need for discussion of the doctrine of bel-
ligerency becauseit is outdated,? particularly since modern civil warstend
to be less centralized, less territorial, and guerrillain nature'®and the four
established criteriafor its recognition seem not to cover contemporary sit-
uations. Therefore, some contend that recognition of the status haslost all
practical significance'* and that belligerency has become a dead letter in

11. (continued) Dec. 1977, U.N. Doc. A/32/144 Annex |, reprinted in 16 |.L.M.
1391 (1977) [hereinafter Protocol 1]; and Protocol 11 Additional to the 1949 Geneva Con-
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I, reprinted in 26 I.L.M. 561 (1987) [hereinafter Protocoal I1].

12. HiLaire McCouBrey & NiGeL D. WHITE, INTERNATIONAL LAw AND ARMED CoN-
FLICT 165 (1992).

13. James CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL Law 268 (1979).

14. RosALYN HiGGINS, INTERNATIONAL LAw AND CiviL CoNFLICT, in THE INTERNATIONAL
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international law.'® One author even titled a chapter in his work “The
Decline of Belligerent Recognition: Desuetude in International Law.”16
Noting these remarks and others, one might question the need for any
deliberation regarding this dormant notion of belligerency, particularly as
the conditions that give rise to it are very uncommon in the reality of the
current period. In Chapter VI an attempt will be made to examine whether
this doctrine, or what is left of it after the post World War 11 conventions,
might be applicable in the contemporary internationa environment. This
will be done through an analysis of its potential application in different
places around the globe in an effort to examine whether it can be legiti-
mately utilized as a sui generis method of dealing with certain internal
armed conflicts while using the legal tools applicable during international
armed conflicts. As will be shown, a rather tentative argument can be
made for the continued existence of belligerency as a salient international
legal doctrine, even if only in the rare occurrences where it could be perti-
nent. Assuch it might still be used to expand the protections allowed bel-
ligerents in certain internal armed conflicts, protections that the accepted
rules of intrastate warfare would not bestow upon them.

Traditionally the focus of most legal assessments of the doctrine has
centered on the effect of third party recognition of belligerents on the neu-
trality of these third parties.!” More recently these influences have
received significant attention chiefly in the wake of the United Nations
Charter, as questions arose about the effect of the Charter regime on inter-
ventionist policies.’® These questions were important, especially during
the Cold War era.l® Thisarticle does not deal with these issues. Rather it
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INTERNATIONAL Law 222-26 (1956) (recognizing third party implications of belligerency);
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endeavors to examine the current relevance of the belligerency doctrine
with regard to the rights and obligations of the parties to internal armed
conflicts. However, there will be alimited discussion of third party recog-
nition of belligerency and itsimplications, if any, for the scope of legal pro-
tections to be granted the parties to a conflict.

Il. Historical Background

Traditional international law provides three relevant statuses of inter-
nal strife: rebellion, insurgency and belligerency. Domestic violence is
labeled rebellion “so long as there is sufficient evidence that the police
forces of the parent State will reduce the seditious party to respect the
municipal legal order.”?° International law does not purport to grant pro-
tections to participants in rebellions.?> An insurgency occurs when there

18. (continued) set the United Nations has been involved in internal armed conflicts.
Such involvement is seemingly precluded by the first part of Article 2(7) of the Charter,
which prohibits United Nations intervention in matters “essentially within the domestic
jurisdiction of any state.” In Article 2(4) the Charter also expresses the objective of terri-
torial integrity of member states. It prohibits the use or threat of external force against the
territoria integrity of any state unless within the exception enunciated in Article 51 regard-
ing the “inherent right of individual or collective self-defense” in the event of an “armed
attack.” As such it would a priori appear that the United Nations has no legal basis for
intervention in matters arising from domestic insurgencies. However, the second part of
Article 2(7) together with Article 39, in Chapter V11 of the Charter, empower the Security
Council to “determine the existence of any threat to the peace, breach of the peace or act of
aggression.” Once such adetermination is made, Security Council enforcement measures
become explicitly applicable even in circumstances of internal armed conflicts. These arti-
cleshave served asthelegal basisfor the U.N.’s exercise of someform of control over intr-
astate conflicts when such conflicts have been perceived as threatening world peace and
security. Thisauthority addressesthe feasibility of third party interventionintimesof inter-
nal armed conflicts. See, e.g., LinbA B. MiLLER, WoRLD ORDER AND LocAL DisorDeR: THE
UNiTeD NATIONS AND INTERNAL ConrLicTs 22 (1967) (discussing the legality of the United
Nation's role in intrastate conflicts, in view of several such examples); Oscar Schachter,
The United Nations and Internal Conflict, in Law anp Civie WAR IN THE Mobern WAR 401
(John Norton Mooreed., 1974); Hans KeLseN, THE Law oF THE UNITED NATIONS: A CRITICAL
ANALYSIS oF ITs FUNDAMENTAL ProBLEms, 19, 933-35 (1951); KotzscH, supra note 17, at
279-81; William Chip, A United Nations Role in Ending Civil Wars, 19 CoLum. J. TRAN-
SNAT'L L. 15 (1981).
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is more sustained and substantial intrastate violence than is encountered
during a rebellion. In such cases there is in effect “an international
acknowledgment of the existence of an internal war”, 2 but third parties
“are left substantially free to determine the consequences’?2 of this
acknowledgment. If they acknowledge the rebels asinsurgents they arein
fact “regarding them as contestants-in-law, and not as mere law-break-
ers.”?* However, in recognizing a state of insurgency third parties do not
assume any obligation under international law? and they are still free “to
help the legitimate government, but should desist from helping the
rebels.” 26 Furthermore, recognition of an insurgency does not provide the
rebels with any international law protections.?’

Belligerency can be achieved when an insurgency meets the four
objective criteria described above.?® As Kotzsch describes succinctly,
when these preconditions are met, “recognition of belligerency gives rise
to definite rights and obligations under international law.”2® While not
conferring statehood, proper recognition of belligerency grants the rebels
substantive protections under the laws of war.

It was therefore much to the chagrin of United States President Abra
ham Lincoln when, in 1861, near the outset of the American Civil War, the
British government recognized the belligerency of the Confederate States
that had unilaterally seceded from the Union.3® This recognition caused
the British to be neutral in the domestic American conflict and to aid nei-
ther the rebels nor the government.3! Though he neither recognized the
Southern States' claim to independence nor their claim to sovereignty over
the territory of these States, during the war Lincoln ordered that the Con-
federates be treated as belligerentsin all war-related matters. For instance,
in April 1861 he proclaimed a blockade of the Southern ports, thus confer-
ring on them and on Southern lands in general, the status of enemy terri-
tory. He also declared the subjects of the rebellious States alien enemies.®?

22. Falk, supranote 9, at 199.
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It was the recognition of the Confederate de facto belligerency, among
other factors, that also brought Lincoln to acknowledge that captured Con-
federate soldiers should be afforded prisoner of war status, even though the
Civil War was not of an international character. Captured Union soldiers
were granted similar protectionsand in general thetwo sides adhered to the
laws of war as then understood.®® That the United States had been pre-
pared to treat its own civil war for many purposes® as if it were an inter-
national armed conflict, based mainly on recognition of the Confederate
belligerency, undoubtedly had a powerful influence on the development of
the law in this area.®

The most recent significant internal armed conflict during which the
notion of belligerency was discussed as relevant was the Spanish Civil
War. From 1936 to 1939 civil war raged in Spain as Franco and hisfascist
Nationalists attempted to unseat the incumbent government. An interna-
tional debate arose about thiswar and the possibility that it might lead to a
conflagration across all of Europe.3® As Franco and the Nationalist forces
advanced through the Spanish countryside, furthering their aims of ousting
the existing regime, so too did an international diplomatic and legal debate
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rage as to the pros and cons of recognizing the Nationalists as a
belligerency.®” This debate centered mostly on the third party States
implications of such recognition, especially given the European geopoliti-
cal situation during that turbulent period.38 It focused less on the ramifi-
cations of such recognition for the warring sides.3® As noted, this was the

34. (continued) and Confederacy amounted to awar between two sovereigns. Dur-
ing the war the Supreme Court upheld President Lincoln’s proclamation of a blockade of
the Southern States. The Court held that he was justified in so doing, on the ground that the
existence of astate of war was purely aquestion of fact. See Prize Cases, 67 U.S. (2 Black)
635, 652.

The Court went on to state the conditions for recognition of such awar. Notethe
similaritiesto the belligerency criteria.

A civil war is never solemnly declared; it becomes such by its acci-
dents—the number, power, and organization of the persons who origi-
nate and carry it on. When the party in rebellion occupy and hold in a
hostile manner acertain portion of territory; have declared their indepen-
dence; have cast off their allegiance; have organized armies; have com-
menced hostilities against their former sovereign, the world
acknowledges them as belligerents, and the contest awar.

Id. After the Civil War the Supreme Court aso handed down several decisionsin which it
discussed the post war status of the Confederate government’s actions. In Thorington v.
Smith, 75 U.S. (8 Wallace) 1, the Court dealt with claimsthat Confederate dollars and con-
tractsin that currency were void. It held that after the war “the party entitled to be paid in
these Confederate dollars can recover their actual value at the time and place of the con-
tract, in lawful money of the United States.” Id at 14. In United Sates, Lyon et al v. Huck-
abee, 83 U.S. (16 Wallace) 414, the Court recognized that upon the capitulation of the
Confederacy, the title to any property it had owned became vested completely in the U.S.
government.

35. Richard R. Baxter, lusin Bello Interno: The Present and Future Law, in Moore,
supra note 17, 518-19.

36. See Hugh Thomas, The Spanish Civil War, in Luard, supra note 14, at 26, 26-36
(providing a thorough examination of the Spanish Civil War, from an historical and inter-
ventionist perspective).

37. Seg, e.g., James W. Garner, Recognition of Belligerency, 32 Am. J. INT'L L. 106
(1938), C.G. Fenwick, Can Civil Wars Be Brought Under the Control of International
Law?, 32 Am. J. InT'L L. 538 (1938). Both authors discuss the political background for
Britain’s decision not to recognize the Nationalists as belligerents notwithstanding the fact
that they were perceived at the time to have achieved the four objective belligerency crite-
ria

38. During that war both the Germans and Italians supported the Nationalists,
headed by Franco. Because of this German-Italian support, the Americans, British, French
and many other European nations, while recognizing the fact that an all-out war existed
between the parties, did not formally recognize an insurgency and therefore only partialy
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last civil war in which issues relating to the doctrine of belligerency were
in fact engaged.*®

I11. The Nature of Recognition

It has been noted that the present endeavor will not deal with therela
tionship between the doctrine of belligerency and third party treatment of
belligerents. However, a discussion of the viability of the doctrine would
not be complete without analyzing whether a belligerency exists only
when recognized, or whether its existence is a matter of fact alone. The
relevance of thisissueisclear. If someform of recognition isrequired, be
it by third party states or the de jure government, then insurgents need not
only meet the belligerency criteria but must also create enough interna-
tional or internal pressure so as to achieve such recognition. Conversely,
if itisonly amatter of fact, then theinsurgents need only realizethe criteria
to enjoy their legal fruits.** Some notable scholars argue that belligerency
does not exist without recognition*? and that without such recognition
“belligerency might be open to abuse for the purpose of gratuitous mani-
festation of sympathy with the cause of the insurgents.”*® It is further
asserted that unlessthat recognition comesfrom the de jure administration,
even third party recognition does not immunize insurgents from future

38. (continued) between the parties, did not formally recognize an insurgency and
therefore only partially conceded belligerent rights with regard to the conflict. See H.A.
Smith, Some Problems of the Spanish Civil War, 1937 BriT. Y.B. InT'L L. 17, at 26-31 (dis-
cussing the problematic position of these third-party states).

39. Notwithstanding this debate, and the statements made at the time by the leaders
of both sides that the rules of the law of war would be applied, in retrospect it is clear that
neither sidein thiswar particularly adhered to the laws of war. Neither side treated prison-
ers decently. They were often executed summarily. Furthermore, civilian populations
faced attack and bombardment. Taubenfeld, supra note 33, at 506-09. It isnotablein this
respect that given their lack of respect for the laws of war, it is today questionable whether
the Nationalist insurgents were in fact belligerents, as they did not meet this belligerency
criteria.

40. Seealso OcLEsBY, supra note 16, at 104-06 (discussing the issues relating to the
principle of belligerency as enunciated during the Spanish Civil War).

41. Thiswasthe crux of the debate that arose in Britain in the late 1930’s regarding
that country position on the Spanish Civil War. Both legal scholars and politicians debated
Britain’s withholding of recognition of Franco’s forces as abelligerency. The British gov-
ernment refrained from recognition because it did not want to become neutral in a conflict
in which its European rivals, the Germans and Italians, had chosen to support the Nation-
alists.

42. OpPENHEIM, SUpra note 2, at 249-51; GrReenspaN, supra note 2, at 19.

43. OpPeENHEIM, SUpra note 2, at 250.
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prosecution as traitors under domestic law.** According to this view,
while the existence of the different belligerency criteria is a prerequisite,
the doctrine’s full legal manifestation only risesif a belligerency is recog-
nized, preferably by the insurgents' own enemies.

Others assert that recognition of belligerency is not required and that
its existence is aquestion of fact based solely on the objective existence of
the belligerency criteria.®® Thus, recognition of belligerency “is nothing
more than recognition of the fact of the existence of war”“¢ and so long as
the insurgents maintain “a certain degree of territorial and administrative
effectiveness’#’ they enjoy certain rights. Furthermore, it is argued, once
the conditions of belligerency are met it could be considered undue influ-
ence to refuse to recognize this status.*®

The conclusion of this debate is not all-together moot. While it is
clear that certain preconditions must prevail to justify the existence of bel-
ligerency, it is equally clear that such a factual situation does not exist
within a vacuum, and that some form of recognition of this statusis
required. The scholars question whether this recognition should come
from third-party states or from the incumbent administration. It could also
come from the insurgents themselves, proclaiming their own belligerency.
Such adeclaration could certainly be viewed as self-serving—an invitation
to the world to be recognized. If aimed, however, at the de jure govern-
ment it could hypothetically be effective in ensuring that both parties abide
by the rules of the laws of war. Bethat as it may, it is evident that some
form of recognition is necessary. Without such recognition the existence
of the belligerency criteriawill not sufficeto grant theinsurgentsany rights
whatsoever.

The need for some form of recognition leads to further questions.
First, what is the required nature of such recognition? Must it be explicit
or can it betacit? The prevailing view appears to be that recognition might

44. 1d. at 251.

45. BerRIEDALE, supra note 32, at 101. That author quotes United States President
Ulysses S. Grant, who in June 1870 declared: “The question of belligerency is one of fact
not to be decided by sympathies for or prejudices against either parties. The relations
between the parent State and the insurgents must amount, in fact, to war in the sense of
international law.” 1d.

46. Garner, supra note 37, at 111.

47. CrawFORD, SUpra note 13, at 254.

48. FaLk, supranote 9, at 206.
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be implicit and “can be deduced from government measures or attitudes
towards an internal situation of conflict (for example, a blockade).”4°

Second, for the belligerency standard to be relevant, its factual pre-
conditions must be present. But who will decideif they exist? Theinsur-
gents, the existing government, third parties? The lack of an acceptable
arbiter who might settle these matters has resulted in further criticism of
the doctrine of belligerency.®® Furthermore, even if such ajudge could be
found, in most conceivable occurrences of civil war it is questionable
whether the de jure government would accept his or her judgment and
afford the insurgentsthe protections of the full body of thelawsof war. As
several scholars have noted, without that government’s acquiescence, any
third party or external acknowledgment would be of little affect in provid-
ing such protections.®!

Oneinteresting proposal that might serve to overcome these and per-
haps other obstacles is that recognition of a belligerency would be an act
of the United Nations, just as new states are recognized by that organiza-
tion.>? However, as Jessup notes, this might lead to procedural problems.
The natural organ of the United Nationsto vote on such amatter, asit does
when new states are recognized, would be the General Assembly. How-
ever, the exigencies of the conflict might not allow the necessary time to
convene that body. It would therefore seem necessary for the Security
Council to act. But that too may not be plausible given the veto politics
common in that organ of the United Nations.>® Even if these political hur-
dles could be overcome, with the legal mechanisms in place today under
the United Nations Charter, a belligerency determination, if tabled in the
General Assembly or Security Council, would likely be replaced by ares-

49. ProtocoLs COMMENTARY, Supra note 9, at 1320-21.

50. Id. See also Petrowski, supra note 19, at 478. Petrowski notes the seemingly
open-ended definitions within the four belligerency criteria, such as occupation, degree of
orderly and effective administration, observance of the rules of war and responsible and
ascertainable authority. Given that the government against whom the insurgents are fight-
ing will naturally not view these definitions broadly, that author does not see such govern-
ments bestowing protection of the laws of war upon the rebels.

51. KotzscH, supra note 17, at 224; OppeNHEIM, supra note 2 at 251; GREENSPAN,
supra note 2, at 20; DocumeNTs oN THE LAw oF WAR 12 (Adam Roberts & Richard Guelff
ed. 1982) [hereinafter DocuMENTS].

52. Jessup, supra note 3, at 54.

53. Id.
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olution that agiven conflict isathreat to or a breach of international peace
and security.>*

Thiscallsfor several tentative conclusions. For belligerency to occur
a set of objective circumstances must come about. However, the mere
existence of these conditionsisnot sufficient. They must be recognized by
third party states, by the belligerents or by international organizations. If
the de jure government does not recognize the insurgency as a belliger-
ency, either tacitly or explicitly, all other forms of recognition would not in
fact serve to bestow upon the insurgents any protections to which they
would be entitled under the laws applicable during international conflicts.
The cases in which an incumbent administration would agree to bestow
such safeguards on persons they naturally view as traitorous citizens will
be very rare. However, in redlity only that government’s recognition of its
enemy'’s belligerency will serve to provide the rebels with the protections
of the full body of the laws of war.

These conclusions alone need not lead to discarding of the doctrine of
belligerency as obsolete. Aswill aso be discussed in later chapters, in an
al-out civil war reaching the objective belligerency criteria, the de jure
administration might well perceive that providing their own warriors with
the full protections of the laws of war necessitates aformal recognition of
its enemy as a belligerent. It may also act in a manner that would tacitly
provide the rebels with recognition of their belligerency.

IV. The Relevance of Common Article 3

Assuming, therefore, that the significant obstacle of some form of de
jure government recognition of the belligerency is surmountable, the next
task requires an examination of the influence of the post-World War 11
international legal regimes on the doctrine. The analysis will commence
with the first instrument of international law to attempt to provide some
protections for the victims of internecine strife.

Almost immediately after the conclusion of the Spanish Civil War, the
world was engulfed in World War 11. Theterrible price that humanity paid
during this war, on and off the actual battlefield, led to the signing of the
1949 Geneva Conventions. The primary focus of the drafters of these

54. To paraphrase Article 39 of the United Nations Charter. See supra note 18 (dis-
cussing United Nations-rel ated issues regarding the doctrine of belligerency).
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Conventions was to create rules and regulations for the conduct of nations
engaged in international armed conflicts and to ensure safeguards for the
protection of different classes of victims of these conflicts.>® Although not
the primary focus of the Conventions, Common Article 3 wasincorporated
within each of the four treaties. This was a “Convention in miniature”
meant to deal with internal strife. 1t was considered highly significant and
innovative because it was the first attempt to provide limited international
law protections for the victims of internal armed struggles.>’ Because of
its nature, questions arose about the relationship between it and the doc-

55. These different groups included, inter alia, wounded and sick soldiers in the
field, shipwrecked soldiers, prisoners of war, civilians and medical personnel aiding
wounded and sick civilians and soldiers. The protections bestowed on all of these groups
were addressed in the four Geneva Conventions. Supra note 10.

56. CoMMENTARY ON THE GENEVA CoNVENTIONS OF 12 AucusT 1949: 1V Geneva Con-
VENTION RELATIVE TO THE PROTECTION OF CiviLIAN PERsONS IN TIME oF WAR 34 (Jean S. Pictet
ed., 1958) [hereinafter ComMENTARY 1V].

57. Common Article 3 states:

In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the
conflict shall be bound to apply, asaminimum, thefollowing provisions:
(1) Persons taking no active part in the hostilities, including mem-
bers of the armed forces who have laid down their arms and those
placed hors de combat by sickness, wounds, detention, or other
cause, shall in all circumstances be treated humanely, without any
adverse distinction founded on race, colour, religion or faith, sex,
birth or wealth, or any other similar criteria.
To thisend, the following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the above-men-
tioned persons:
(a) violence to life and person, in particular murder of al kinds,
mutilation, cruel treatment and torture;
(b) taking of hostages;
(c) outrages on personal dignity, in particular, humiliating and
degrading treatment;
(d) the passing of sentences and carrying out of executions with-
out previous judgment pronounced by aregularly constituted court
affording all thejudicial guarantees which are recognized asindis-
pensable by civilized peoples.
(2) Thewounded and sick shall be collected and cared for.
Animpartial humanitarian body, such asthe International Committee
of the Red Cross, may offer its services to the parties to the conflict.
The Parties to the conflict should further endeavour to bring into
force, by means of special agreements, al or part of the other provi-
sions of the present Convention.
The application of the preceding provisions shall not affect the legal
status of the Parties to the conflict.
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trine of belligerency. If thisis a“Convention” enunciating the nature of
protections granted the victims of internecine disorder, did it in fact annul
the protections inherently provided during similar conflicts by the doctrine
of belligerency, even though the latter offered the protections of the full
scope of the laws of war? Some scholars believe that Common Article 3
established a basic written regime for the laws of internal armed conflict
or jusin bello interno,>® according to which, in times of armed conflicts
not of an international character, each party is bound to apply, as a mini-
mum, certain fundamental humanitarian provisions. According to these
scholars, thisnew regimeis now the only applicablelaw relating to internal
armed conflicts. It isnot dependent on recognition of belligerency, and did
away with the need to discuss the existence of the four belligerency crite-
ria. Others claim, however, that a thorough examination of the historical
background of Common Article 3 leads to the conclusion that its drafters
recognized the doctrine of belligerency and intended the Common Article
to apply to internal armed conflicts not reaching the scope of the belliger-
ency criteria.®® They note that in the preparatory sessions before Common
Article 3 was accepted, deliberations arose asto the triggering mechanism
for its application. Those desirous of a narrow scope of application sup-
ported a notion that the Article should only be triggered in internal armed
conflictsrising to the level of the four belligerency criteria. Elder suggests
that the drafters recognized the need to establish a threshold that was not
so low asto alow mererioting or common criminality to enjoy thelimited
protections of the article.5° However, they also recognized that demanding
that the preconditions for belligerency be set as athreshold would serveto
empty the Common Article of any substantive content. While a consensus
arosethat the Articlewould apply in cases of armed conflict not of aninter-
national nature that surpassed mere rioting or terrorism, in cases of bellig-
erency, when an internal conflict is more analogous to an international
armed conflict, “there remained persuasive sentiment amongst the drafts-
men” 1 that the rules of international armed conflicts continuing to govern
in their entirety.

58. DocuMenTs, supra note 51, at 12-13.

59. David A. Elder, The Historical Background of Common Article 3 of The Geneva
Convention of 1949, 11 Case W. Res. J. INT'L L. 37, 53 (1979). See also Eugene D. Fryer,
Applicability of International Law to Internal Armed Conflicts: Old Problems, Current
Endeavors, 11 INT'L Law. 567 (1977). Fryer notesin this respect that “[t]he advent of rec-
ognized belligerency unquestionably triggers the application to the conflict of the full
Geneva Conventions of 1949.” 1d. at 568 n.2.

60. Elder, supra note 59.

61. Id.
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The latter argument seems much more persuasive, certainly from a
strictly utilitarian point of view. However, an analysis of the official com-
mentary to the four Geneva Conventions regarding Common Article 3, and
the very definite language of the Article itself, do not support this
conclusion.®? It notesthat Common Article 3 “appliesto non-international
conflicts only, and will be the only Article applicable to them until such
time as a special agreement between the Parties has brought into force
between them all or part of the other provisions of the Convention.” 3 It
goes on to state:

Speaking generally, it must be recognized that the conflicts
referred to in Article 3 are armed conflicts, with armed forces on
either side engaged in hostilities—conflicts, in short, which are
in many respects similar to an international war, but take place
within the confines of a single country. In many cases, each of
the Parties is in possession of a portion of the national territory,
and there is often some sort of front.%*

It appears from areading of these and other sources®® that the drafters of
Common Article 3 were cognizant of the doctrine of belligerency and
included itsoccurrence withinthe article. Belligerenciesareinternal armed
conflicts “which are in many respects similar to an international war, but
take place within the confines of a single country.” Their existence not
having been overlooked, it isdifficult to assert that they continued to enjoy
a unique status under the post Geneva Conventions international legal
regime.

Difficult but not inconceivable. If a utilitarian goal of providing the
most legal protection to the most people possible is desired, continued
acknowledgment of the existence of the doctrine of belligerency isimpor-
tant as a unigue means of treating the rare occurrences of civil wars that
more closely parallel international armed conflicts. That these occurrences
are atypical should not be a pretext for justifying the doctrine's abandon-
ment. On the contrary, because the criteria that create a belligerency are
so stringent, in the infrequent cases when these circumstances exist the bel -

62. Bond, supra note 2, reachesasimilar conclusion. After reading through the con-
ventions' conference committee reports he concludes that one senses “that the delegates
intended Article 3 to apply perhapsto insurgencies. . ., to belligerencies or civil wars. . .,
but never to bandits or even toriots.” 1d. at 57-58.

63. ComMENTARY |V, supra note 56, at 34.
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ligerents should be provided with the utmost safeguards that international
law allows.

64. 1d. at 36. Furthermore, the Commentary lists severa criteria for the application
of Common Article 3, drawn from the various draft proposals:

1. That the Party in revolt against the de jure Government possesses an
organized military force, an authority responsible for its acts, acting
within a determinate territory and having the means of respecting and
ensuring respect for the Convention.

2. That the legal Government is obliged to have recourse to the regular
military forces against insurgents organized as military and in possession
of apart of the national territory.

3. (a) That thedejure Government hasrecognized theinsurgents as bel-
ligerents; or

(b) That it has claimed for itself the rights of a belligerent; or

(c) That it hasaccorded theinsurgentsrecognition as belligerentsfor the
purposes only of the present Convention; or

(d) That the dispute has been admitted to the agenda of the Security
Council or the General Assembly of the United Nations as being athreat
to international peace, a breach of the peace, or an act of aggression.

4. (d) That the insurgents have an organization purporting to have the
characteristics of a State.

(b) That the insurgent civil authority exercises de facto authority over
persons within a determinate portion of the national territory.

(c) That the armed forces act under the direction of an organized author-
ity and are prepared to observe the ordinary laws of war.

(d) That the insurgent civil authority agrees to be bound by the provi-
sions of the Convention.

Id. at 35-36. The similarity between these criteria, particularly those listed in section 4 of
the excerpt quoted above, and the accepted belligerency criteria cannot be mistaken.

65. See supra note 64 and accompanying text (showing a more complete text of the
Commentary regarding the legislative history of Common Article 3). Furthermore, when
the Commentary discusses the obligations placed on the parties of a conflict by Common
Article 3 it notes with regard to the insurgents:

Doubts have been expressed on this subject. How could insurgents be
legally bound by a Convention which they had not themselves signed?
But if the responsible authority at their head exercises effective sover-
eignty, it isbound by the very fact that it claimsto represent the country,
or part of the country.

CoMMENTARY ON THE GENEVA CoNVENTIONS oF 12 Aucust 1949: |11 GENEvA CONVENTION
RELATIVE TO THE TREATMENT OF PrisoNERs oF WAR 37 (Jean S. Pictet ed., 1960) [hereinafter
CommenTARy 1I1]. This language again reminds the reader of a possible belligerency sce-
nario. Given that it is brought within a discussion of the obligations of the parties under
Common Article 3, it lends further credence to an argument that this Article intended to
include within its scope occurrences of belligerencies.



125 MILITARY LAW REVIEW [Vol. 166

With that in mind, two arguments can be made for the continued
adherence to the doctrine of belligerency, based on a practical interpreta-
tion of Common Article 3. First, the preamble to the substantive provi-
sions of the Article states that it will apply to “armed conflict not of an
international character.” A conflict in which insurgents meet the four bel-
ligerency criteriais ex definitio an armed conflict of an international char-
acter. Therefore, the full body of the laws of war appliestoit, and it is not
within the material scope of Common Article 3.6

Second, the preamble also provides that the partiesto a conflict shall
apply these provisions “as a minimum.” This language certainly allows
the sides to apply a higher standard of protections to the conflict between
them, but does not require them to do so. If that is so, when abelligerency
in fact occurs, the practicalities of warfare might well require the sides to
provide more than the minimum Common Article 3 protections. As the
two historical examples of this doctrine provided above surely illustrate,
when a civil war reaches the intensity of belligerency, the warring sides
might have reasons enough to desire the application of the full spectrum of
thelaws of war to their conflict. Several good reasons can be given for this
conclusion. As one scholar notes “[t]hisis the result of considerations of
general convenience and thefear of reprisals.”®’ For instance, assuch hos-
tilities proceed, the parties to the conflict will start to amass prisoners of
war. The dejure government and its forces will initially consider treating
the insurgent prisoners as treasonous common criminals, but as another
scholar notes “[t]he government may feel compelled to apply the laws
applicable to international armed conflict because of the impracticability
of prosecuting and executing all the insurgents.”% Furthermore, once
large numbers of government soldiers are also taken prisoners, asisto be
expected in a conflict of this nature, it will be in the common interests of
both parties to abide by the laws of war as they relate to prisoners of war.
This might also serve to facilitate the eventual restoration of peace and to
help heal the wounds of the nation.®® Similar hypotheticals regarding the
mutual concerns of the enemies will encourage them to expand the sub-
stantive protections provided to those affected by the fighting. This will

66. SeeKotzscH, supranote 17, at 238 n.73. Kotzsch notesthat it can easily be seen
from the preparatory works of the Geneva Conventions that this was the proper interpreta-
tion of Common Article 3. 1d.

67. Draper, supra note 30.

68. WaLDEMAR A. SoLF, Problems With the Application of Norms Governing Inter-
state Armed Conflict to Non-International Armed Conflict, 13 Ga. J. INT'L & Comp. L. 279,
292-93 (1983).

69. Id. at 293.
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be done by applying to the conflict more of the humanitarian provisions of
the laws of war, including those relating to the wounded and sick and civil-
ians on the one hand, and behavior on the battlefield on the other. Thus,
while the language of Common Article 3 appears to limit the protections
provided during occurrences of all types of internal armed conflicts, a
practical argument can be made that in the rare cases of belligerencies, the
caveat attached to the Common Article might not preclude expanded law
of war protections. On the contrary, just as the inherent nature of a civil
war attaining the scope, severity and duration required to meet the bellig-
erency criteria may cause the incumbent government to recognize the
insurgents as belligerents, so too might these circumstances encourage the
parties to the conflict to raise the minimum standard set in Common Arti-
cle3 and to expand it to thefull range of protections provided during inter-
national armed conflicts.

It isinteresting to note that the commentary to Common Article 3also
appears to support this argument and takes it even farther; perhaps farther
then it should be taken. In discussing the background for the words “as a
minimum” in this Article it is noted:

Care has been taken to state, in Article 3, that the applicable pro-
visions represent acompulsory minimum. Thewords*“asamin-
imum” must be understood in that sense. At the same time they
are an invitation to exceed that minimum. The time may come
when, in accordance with the law of nations, the adversary may
be bound by humanitarian obligations that go farther than the
minimum requirement stated in Article 3. For instance, if one
Party to a conflict is recognized by third parties as being a bel-
ligerent, that Party would then have to respect the Hague rules.”

The implications of this statement must be understood within the context
of the previous chapter’s discussion. As noted there, in the realm of vic-
tims' protections, third party recognition of a belligerency can be of little
or no significance so long as the de jure incumbent does not follow suit.
Since the incumbent is not obliged to recognize the insurgents as belliger-
ents, Pictet’s conclusion that third party recognition will suffice to trigger
the application of the entire body of the laws of war appears to be an over-
statement. However, such third party recognition may undeniably serveto

70. Commentary I11, supra note 65, at 38.
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encourage or pressure the established authority to also bestow such recog-
nition.

Thelanguage and legislative history of Common Article 3 do not sup-
port an assertion that the doctrine of belligerency continues to be viable.
In almost all cases of belligerencies this Article will supplant the wider
protections of the full body of the laws of war with the more limited pro-
tections afforded in Common Article 3. However, interpretation of this
Article also providesthat when adejure government recognizesinsurgents
as belligerents, a convincing argument can be made for the continued util-
ity of the legal notion of belligerency, and through it for the application of
the wider standard of safeguards to the victims of the civil war.

V. Bdligerency and Protocal |1

The analysisto this point has endeavored to illustrate that the need for
some form of recognition of a belligerency, preferably by the existing
authority, as well as the limiting language of Common Article 3, create
complex restrictions on the continued viability of the doctrine of belliger-
ency. If that isthe case, it might also be argued that Protocol 11, relating
to the protection of victims of non-international armed conflicts, which
was meant to supplement the rather general terms of Common Article 3,
seemsto have gone along way in “driving another nail in the coffin” of the
belligerency doctrine.

In setting its material scope of application, Article 1(1) of Protocol Il
states that it will apply in al conflicts not of an international nature:

which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other
organized armed groups which, under responsible command,
exercise such control over apart of itsterritory asto enable them

71. Qupranote 11.
72. Thefull text of Article 1(1) of Protocol 1l states:

ThisProtocol, which devel ops and supplements Article 3 common to the
Geneva Conventions of 12 August 1949 without modifying its existing
conditions of application, shall apply to all armed conflictswhich are not
covered by Article 1 of the Protocol Additional to the Geneva Conven-
tions of 12 August 1949, and relating to the Protection of Victims of
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to carry out sustained and concerted military operations and to
implement this Protocol .’

The conditions stated for application of the rules regarding internal armed
conflicts seem to mirror those classically associated with belligerency as
described above. Therefore, there appears to be a clear declaration by the
parties to Protocol Il that in the limited cases that would previously have
required application of the rules of international warfare to a conflict that
wasinternal in nature, even under the provisions of General Article 3, such
conflict should now be regulated by the much more restrictive rules relat-
ing to internal armed conflicts.”®

Several arguments should be considered, however, before “burying”
the doctrine of belligerency only because of the apparent scope determina-
tion of Protocol Il. First, and perhaps most importantly, it is questionable
whether Article 1(1) of Protocol Il has evolved into customary interna-
tional law.” The current legal status of this Article, and Article 1(4) of

72. (continued)

International Armed Conflicts (Protocol 1) and which take part in theter-
ritory of aHigh Contracting Party between itsarmed forces and dissident
armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of its territory as to enable
them to carry out sustained and concerted military operations and to
implement this Protocol.

73. ltisinteresting to notein this respect that considerable discussions regarding the
implications of the scope of applicability of Protocol |1 took place after its signing. Many
scholars have remarked that it substantially revised the rules existing in this area under
Common Article 3. The argument is that while Common Article 3 did not establish adef-
inite threshold in demanding only “armed conflict” as atriggering mechanism, thisthresh-
oldisconsiderably lower than all-out civil war. Article 1(1) of Protocol 11 set amuch higher
standard for its application, one that does resemble all-out civil war. Aswill be endeavored
to illustrate, the latter threshold is not so high that it views occurrences of belligerency as
falling within its scope. See BART De ScHuTTER & CHRISTINE VAN DE WYNGAET, Coping
With Non-International Armed Conflicts: The Borderline Between National and Interna-
tional War, 13 Ga. J. INT'L & Cowmp. L. 279, 285 (1983) (discussing the differences in the
scope of application of Common Article 3 and article 1(1) of Protocoal I1); SoLr, supra note
68, at 294-95; Ashigrn Eide, The New Humanitarian Law in Non-International Armed Con-
flict, in Cassese, supra note 2, 276, 307; Davip P. ForsyTHE, Legal Management of Internal
War: The 1977 Protocol on Non-International Armed Conflicts, 72 Am. J. INT'L L. 272,
285-86 (1979); Draper, supra note 30, at 273-76.

74. Protocol 11 has been ratified by 149 states, thirteen of which have recorded
reservations regarding its different provisions. States that have not ratified it include
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Protocol 1, which will be discussed later in this chapter,’® is not within the
scope of the present article. However, it will suffice to state that if either of
these provisionsis not yet law, particularly Article 1(1) of Protocol 11, the
discussion of the contemporary status of the belligerency doctrine must
revert to the previous discussion of the implications of Common Article 3.

Even assuming that Article 1(1) of Protocol 1l is customary interna
tional law, a textual argument can be made for the continued existence of
the notion of belligerency. Although there are great similarities between
thetermsof Article 1(1) and the belligerency criteria, careful evaluation of

74. (continued) India, Israel, Japan, Mexico, Morocco, Pakistan, Turkey, the United
States and Viet Nam. Geneva Conventions of 12 August 1949 and Additional Protocols of
8 June 1977: Ratifications. Accessions and Successions, http://www.icrc.org/icrceng.nsf/
(last visited Mar. 30, 2000) [hereinafter ICRC Website]. Furthermore, if United States
practice isimportant in the creation of customary international law, it is noteworthy that in
referring Protocol 11 for the advice and consent of the Senate, President Reagan requested
that the Senate act promptly on the matter “subject to the understandings and reservations
that are described more fully in the attached report.” The attached Letter of Submittal,
signed by Secretary of State Shultz, noted:

The final text of Protocol Il did not meet all the desires of the United
States and other western delegations. In particular, the Protocol only
applies to internal conflicts in which dissident armed groups are under
responsible command and exercise control over such a part of the
national territory asto carry out sustained and concerted military opera-
tions. Thisis a narrower scope than we would have desired, and has the
effect of excluding many internal conflicts in which dissident armed
groups occupy no significant territory but conduct sporadic guerrilla
operations over a wide area. We are therefore recommending that U.S.
ratification be subject to an understanding declaring that the United
States will apply the Protocol to all conflicts covered by article 3 com-
mon to the 1949 Conventions (and only such conflicts). Which will
include all non-international armed conflictsastraditionally defined (but
not internal disturbances, riots and sporadic acts of violence). This
understanding will also have the effect of treating as non-international
these so-called “wars of national liberation” described in Article 1(4) of
Protocol | which fail to meet the traditional test of an international con-
flict.

Letter of Transmittal from President Ronald Reagan, ProTocoL |1 AbpiTioNAL To THE 1949

GENEVA CONVENTIONS, AND RELATING TO THE PROTECTIONS OF VICTIMS OF NONINTERNATIONAL

ArmMED ConrLicTs, S. TREATY Doc. No. 2, 100th Cong., 1st Sess., at 111 (1987) [hereinafter

Letter of Transmittal]. Based on this position and the assumption that United States accep-

tanceis currently salient for the creation of customary rules of the laws of war, a persuasive

argument can be made that Article 1(1) of Protocol 11 has not evolved into customary law.
75. Seeinfra notes 79-84 and accompanying text.
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the two leads to the conclusion that they do not mirror one another. The
Protocol setsits applicability to “armed forces and dissident armed forces
or other organized armed groups which . . . exercise such control over a
part of itsterritory as to enable them to carry out sustained and concerted
military operations and to implement this Protocol.” Conversely, two of
the belligerency criteria require occupation by insurgents of a substantial
part of the state and a measure of orderly administration by that group in
the areait controls. The belligerency requirements are more stringent than
those in the Protocoal in that they lend themselvesto agroup of rebelswho
have more than mere military control over part of the state. The belliger-
ency conditions mandate its recognition when insurgents control a sub-
stantial part of the state. Furthermore, they a so require that rebels establish
some semblance of government or administration in the area under their
control. The substantive distinction lies in the fact that upon attaining the
objective criteriaof belligerency, the insurgents achieve many of the char-
acteristics of an independent state—they become in effect a de facto
state.”® Thisin turn justifies applying to them and to the conflict in which
they are involved the body of rules meant to regulate international armed
conflicts. On the other hand, the criteria established in Protocol 11, while
establishing a threshold that is considerably higher than mere civil unrest,
islower than state-to-state warfare. It more closely resembles the status of
insurgency’’ previously described.”® This amounts to a noteworthy dis-

76. Bonb, supranote2, at 51. Cf. David Wippman, Change and Continuity in Legal
Justifications for Military Intervention in Internal Conflict, 27 CoLum. Hum. R1s. L. Rev.
435, 442-44 (1996) (noting that during civil war, the presumption that the government
speaksfor the state* can only be overcome when thelevel of civil strife demonstrates objec-
tively that the presumed congruity between the government and the people of the state
either no longer exists, or existsonly inrelation to aportion of the state and its population”).

77. Thisconclusion is supported by the ProtocoLs CommENTARY. In describing the
definition of the material scope of Protocol I1’s application, the Commentary notes:

By excluding situations covered by Protocol |, this definition creates the
distinction between international and non-international armed conflicts.
The entities confronting each other differ, depending on which category
the conflict falls under; in a non-international armed conflict the legal
status of the parties involved in the struggle is fundamentally unequal.
Insurgents (usually part of the population), fight against the government
in power acting in the exercise of the public authority vested in it. This
distinction sets the upper threshold for the applicability of the Protocol.

ProtocoLs CoMMENTARY, supra note 9, at 1351. But see George H. Aldrich, The Laws of
War on Land, 94 Am. J. InT'L L. 42, 60 (2000). Aldrich notes that the scope of application
of Article 1(1) of Protocol Il “is reminiscent of the standard in customary law for the



131 MILITARY LAW REVIEW [Vol. 166

tinction between the material scope requirements of Protocol 11 and those
of belligerency.

A further argument begins with the statement that Article 1(1) of Pro-
tocol |1 cannot be read apart from Article 1(4) of Protocol 1.7 In many
respects Article 1(4) of Protocol | was as*“revolutionary” in 1977 as Com-
mon Article 3 was in 1949. In 1949, Common Article 3 was innovative
when it established international legal rules pertaining to internal armed
conflicts. In 1977, Article 1(4) of Protocol | declared that henceforth
“armed conflictsin which peoplesare fighting against colonial domination
and alien occupation and agai nst racist regimesin the exercise of their right
of self-determination”8 will be viewed as international armed conflicts.
One might ask how this innovation impacts the legal status of belligeren-
cies, if at all, especially asit is highly questionable whether this provision

77. (continued) recognition of belligerency and the consequent application of all
customary laws of war. It is perhaps cynical, but doubtless true, to comment that this nar-
row applicability of [P]rotocol Il explains why there are now 147 states party to
it” Id. Thereal palitic of this conclusion might be enticing. However, as noted above, a
proper comparison between the Protocol |1 scope of applicability criteria and the accepted
belligerency criterialeads to the conclusion that the latter create a higher threshold of appli-
cability, which justifies the application of all customary laws of war.

78. See supra notes 22-27 and accompanying text.

79. Qupranote 11.

80. Thefull text of Article 1 of Protocol | states:

1. The High Contracting Parties undertake to respect and to ensure
respect for this Protocol in al circumstances.

2. Incasesnot covered by thisProtocol or by other international agree-
ments, civilians and combatants remain under the protection and author-
ity of the principles of international law derived from established
custom, from the principles of humanity and from the dictates of public
conscience.

3. This Protocol, which supplements the Geneva Conventions of 12
August 1949 for the protection of war victims, shall apply in situations
referred to in Article 2 common to those Conventions.

4. The situations referred to in the preceding paragraph include armed
conflicts in which peoples are fighting against colonial domination and
alien occupation and against racist regimes in the exercise of their right
of self-determination, as enshrined in the Charter of the United Nations
and the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with
the Charter of the United Nations.

81. Asnoted, for the purpose of the present analysis of the contemporary status of
the doctrine of belligerency, it has been assumed that both Article 1(1) of Protocol 11 and
Article 1(4) of Protocol | are considered part of customary international law. If some uncer-
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has become customary international law.8! Nonetheless, assuming it has,
an exercisein logic will attempt to illustrate the answer. 1t can be assumed
that not all armed conflicts against colonial domination, alien occupation
and racist regimes will be conflicts in which the insurgents might also be
considered belligerents, according to the four objective belligerency crite-
ria. If so, it can also be assumed that Article 1(4) of Protocol | now allows
the victims of conflicts that are less all-inclusive then belligerencies the
full protections of the laws of war. Conversely, as has been argued above,
Article 1(1) of Protocol Il provides limited protections to victims of inter-
na armed conflicts not attaining the intensity of belligerency. Therefore,

81. (continued) tainty might arise as to the status of Article 1(1) of Protocoal I1, this
is certainly not the case with regard to Article 1(4) of Protocol |. This Protocol has been
signed by 156 States, thirty-four of which have made reservations about its different provi-
sions. Several important States have yet to ratify it, including France, India, Isragl, Japan,
Pakistan, Turkey, and the United States. |CRC Website, supra note 74. While Protocol |
is generally viewed as a document reiterating customary humanitarian international law,
severa of its provisions, including Article 1(4), are considered very controversial. This
article was one of the provisions regarding which the United States made a specific objec-
tion. Michael J. Matheson, The United States Position on the Relation of Customary Inter-
national Law to the 1977 Protocols Additional to the 1949 Geneva Conventions, 2 Am. U.
J INT'L L. & PoL’y 419, 420 (1987). Protocol | was signed by United States during the
Carter Administration. President Reagan, in his Letter of Transmittal of Protocol 11 for the
advice and consent of the Senate, remarked that Protocol | was “fundamentally and irrevo-
cably flawed,” noting, among other things, the problematic language of Article 1(4). Letter
of Transmittal, supra note 74. While not directly describing Article 1(4) of Protocol | as
not in keeping with customary international law Levie notes:

Obviously, this provision refers to civil conflicts, i.e., internal conflicts,
which have always heretofore been considered to be governed by
national law, not international law, except insofar as Common Article 3
of the 1949 Geneva Conventions may be said to govern civil conflicts—
something that rebels have heretofore steadfastly denied, or disregarded.

Howard S. Levie, The 1977 Protocol | and the United States, 38 St. Louis L.J. 469, 473
(1993).

Furthermore, state practice, traditionally identified as a precursor to the establish-
ment of customary international law, has not evolved in this area. On the contrary, as
Meron remarks, in the period of time since Protocol | came into force, “time has passed
Article 1(4) by” and this Article has not been invoked as binding customary international
law in the occurrences when it might have been relevant. Theodor Meron, The Time Has
Come for the United Sates to Ratify Geneva Protocol |, 88 Am. J. INT'L L. 678, 683. See
also Aldrich, supra note 77, at 45 (noting that the use of the terms “colonial domination,”
“alien occupation,” and “racist regimes’ in Article 1(4) of Protocol | “made the provision
adead letter from the moment it was adopted, asthey ensured that no statewould ever agree
that it was such aregime, which meant that the provision would never be applied”).
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occurrences of belligerencies not fought against colonial domination, alien
occupation or racist regimes fall between the two articles. If so, what law
applies to such rare eventualities? The answer to this query is clear: the
prevailing international lega doctrine of belligerency. Thus, if the factua
preconditions of belligerency transpire, and if the dgjure government rec-
ognizes it as such, the co-belligerents would enjoy the protections of the
rules applying to international armed conflicts.8?

Thisis aso the response to those who claim that Article 1(4) of Pro-
tocol, and its recognition of wars of national liberation as international
armed conflicts, is a new form of recognition of belligerency.®3 As has
been demonstrated, Article 1(4) of Protocol | sets alow bar for the appli-
cation of the full body of the laws of war—any armed conflict waged to
achieve national self-determination. None of the belligerency criteria
need exist in such a conflict for the rules of international armed conflict to
apply. Nor is any sort of recognition required. Even today, in the post-
colonial era, wars of national liberation are not uncommon and Article 1(1)
of Protocol | could serve to protect the victims of these conflicts.8 How-
ever, other wars are also possible, not necessarily nationalist in their
nature—true civil wars that might throw brethren at each other’'s
throats. Protocol | would not provide the victims of such conflicts any of
the protections of the laws of war. The doctrine of belligerency might. If
the insurgents meet the notion’s pre-conditions it might serve to protect
them, even though they would not be fighting awar for national self-deter-
mination.

The discussion above illustrates that even assuming they have
evolved into customary international law, neither the restrictive language
of Protocol Il nor the expansive nature of Protocol | have invalidated the
doctrine of belligerency. It survives between the two on a continuously
narrowing wedge.

V1. Belligerency: Possible Future Practice

Potential contemporary application of the doctrine of belligerency is
very limited. Itisan historical fact that it has not been applied in any civil
war for almost 140 years. It isthus an understatement to declare that it has
infact falleninto disuse. However, it has been shown that strictly speaking
it till existsin international law. Neither Common Article 3 nor the Pro-
tocols to the Geneva Conventions of 1949 completely invalidated the doc-
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trine. As the above analysis has exposed, for it to be applicable the
following factual premises must be present:

1. The four belligerency criteria: @) civil war within a state,
beyond the scope of mere local unrest. b) occupation by insur-

82. Based on Common Article 3, Article 1(4) of Protocol I, and Article 1(1) of Pro-
tocol 11, Solf describes four separate legal regimes which can be classified by the stage of
the applicable conflict:

1. In situations in which tensions and disturbances within the state fall
short of actual armed conflict, domestic law and international human
rights principles are applicable.

2. Insituations severe enough to constitute an armed conflict, but falling
short of being acivil war, article 3 common to the 1949 Geneva Conven-
tions, domestic law, and international human rights principles are all
applicable. However, since common article 3 does not define “armed
conflict”, the determination of the threshold for the application of com-
mon article 3 is left to the government of the affected state.

3. A third stage of conflict ishighintensity civil war inwhich the rebels
have organized armed groups under a responsible command, and they
have exercised control over a part of the national territory sufficient to
enablethem to carry out sustained and concerted military operations, and
therefore sufficient to implement Protocol 1. In such situations, 1977
Protocol 11 is applicable in addition to the norms applicable in situation
2 above. Despite the high threshold, which approaches the threshold for
the application of the nineteenth century doctrine of recognized belliger-
ency, there is no requirement for granting prisoner of war status.

4. In select struggles of self-determination, articles 1(4) and 96(3) of
Protocol | operate to make most of the rules governing international
armed conflict applicable. The parties to the conflict may aso agree,
expressly or impliedly, to make the rules of international armed conflict
applicable.

SoLF, supranote 68, at 294-95. In describing thethird of the four regimes he proposes, Solf
notes the high threshold of the doctrine of belligerency but seemsto derogate the notionin
its entirety to the nineteenth century. In keeping with both historical and legal analyses
proffered in Chapter |1 and in this chapter of this article, afifth regime might be suggested
to fit between Solf’s third and fourth. In line with the Solf”s choice of language the new
stage 4 would state:

4. A fourth stage of conflict is high intensity civil war in which the
rebels, who observe the laws of war, have organized armed groups under
a responsible command, and have exercised control over a substantial
part of theterritory of the state sufficient to enable them to carry out sus-
tained and concerted military operations as well as an orderly adminis-
tration of the territory under their control. The doctrine of belligerency
would make the rules governing international armed conflict applicable.
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gents of a substantial part of the territory of the state. ¢) a mea-
sure of orderly administration by that group in the area it
controls. d) observance of the rules of the laws of war by the
rebel forces, acting under responsible authority.

2. Tacit or explicit recognition by the de jure government of the
insurgents' belligerency.

3. The armed conflict is not one in which a people are fighting
against colonial domination, alien occupation or aracist regime,
in the exercise of their right to self determination.

The seemingly most obvious contemporary conflict in which the doc-
trine of belligerency might be viewed as potentially relevant is that which
exists between China® and Taiwan.® Taiwan certainly meets the four
objective belligerency criteria and under the “one China” positions offi-

83. Schindler, supranote 2, at 6. He writes:

The recognition of wars of national liberation as international armed
conflicts has been considered as a new form of recognition of belliger-
ency. It must be emphasized, however, that thisform differsfrom the tra-
ditional recognition of belligerency in severa respects. First, the law of
war isto apply automatically in wars of national liberation; no recogni-
tion of belligerency by the incumbent government or by third Statesis
necessary. Second, the traditional conditions of recognition of belliger-
ency (particularly the occupation of certain part of national territory), are
no longer important; the claim to be recognized as a belligerent is exclu-
sively based on the right of self-determination. Third, foreign States are
no longer obliged to observe the laws of neutrality; on the contrary,
according to General Assembly Resolutions and Declarations, their duty
is to promote the redlization of self-determination. Fourth, no formal
state of war comes into existence in wars of national liberation.

Asis demonstrated, Protocol | cannot replace the doctrine of belligerency in every factua
situation, particularly in civil wars that are not national liberation in nature. It should also
be re-emphasized in this regard that the expanded scope application of Article 1(4) of Pro-
tocol | has yet to attain the status of customary international law and thereforeit is preten-
tious to claim that it has annulled the beligerency doctrine. See supra note 81 (discussing
Article 1(4)’s customary law status).

84. “Could” and not “would” since in most actual occurrences of such conflicts
states are loathe to provide their own rebellious citizens with anything but the hard hand of
domestic law. Thisistrue sincethe application of any international legal protections might
imply that those citizens also enjoy some political rights.

85. Referenceistothe Peoples Republic of China, also commonly known as main-
land China.

86. Known officially asthe Republic of China. Taiwan is also known as Formosa.
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cially espoused by both sides,®’ the conflict might still be viewed as inter-
nal. Therefore, if the conflict evolves into an armed conflagration might
the doctrine provide the parties the protection of the full body of humani-
tarian international law? Probably not and for several reasons. Thereisa
growing trend which views Taiwan as a de facto independent state no
longer interested in unifying with the rest of China® Thus, if war broke
out, the Taiwanese could hypothetically argue that the laws of war apply
directly to the conflict as in war between two states, with no need to rely
on the belligerency doctrine. They could also assert that the conflict is
being waged in the exercise of their right to self-determination®® and that
therefore, in light of Article 1(4) of Protocol I, the clash isto be viewed as
an international armed conflict. This position would also exclude reliance
on the doctrine of belligerency. It isvery doubtful that Chinawould accede
to either of these arguments. If the rules governing international armed
conflicts could not be applied directly to the conflict, it is also very
unlikely that China would recognize Taiwan's belligerency. As has been
suggested above, without such recognition, the doctrine of belligerency
could not be applied and the conflict would be viewed as purely internal.

Isthere any other contemporary global “hot-spot” to which these con-
ditions might be applicable? The answer to this question seems to be
negative. The most prominent internal disputes taking place today are in
Chechyna, Kosovo and East Timor, as well as continuing struggle of the

87. The“one China’ policy isaso the stated policy of most other states with regard
to the Taiwan-China conflict, including the United States. See, e.g., Lung-chu Chen, Tai-
wan’'s Current International Legal Status, 32 New Enec. L. Rev. 675, 682-83; Hong-jun
Zhou, The Legal Order on Both Sdes of the Taiwan Strait and the Current Sno-Vietham
Relation, 87 Am. Soc'y Int’| L. Proc. 61, 61-63; Mark S. Zaid, Taiwan: It LooksLike It, But
Islt a Sate? The Ability to Achieve a Dream Through Membership in International Orga-
nizations, 32 New Enc. L. Rev. 805, 809.

88. According to this view, the recent democratization of Taiwan has produced a
growing demand for an independent Taiwan based on a “one China, one Taiwan” policy.
Eighty-five percent of theisland’s population is native Taiwanese, whilefifteen percent are
refugees from mainland China, who arrived in 1949. Ralph N. Clough, The Status of Tai-
wan in the New International Legal Order in the Western Pacific, 87 Am. Soc’y INT'L L.
Proc. 73, 75. See Chen, supra note 87, at 675-80; Zaid, supra note 87, at 809-10.

89. The argument is that Taiwan meets the basic requirements for statehood: aper-
manent population, control over a defined territory, and agovernment capable of governing
effectively internally and acting responsibly in external relations. Chen, supra note 87, at
677-79. But see Valerie Epps, Salf-Determination in the Taiwan/China Context, 32 New
Enc. L. Rev. 685, 692-93 (noting the need for anew international norm of self-determina-
tion to fit the Tailwan-Chinasituation and that the longer separation between the two entities
continues, the stronger Taiwan's claim to self-determination will become).

90. See Sean D. Murphy, Contemporary Practice of the United Sates Relating to
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Kurds in Turkey and Syria. While the Chechans, Kosovars, East
Timorese® and Kurds intuitively appear to be engaged in conflicts against
colonial domination, alien domination or racist regimes in the exercise of
their right to self determination, convincing legal arguments can and are
made against such suppositions.®? Therefore, for the sake of the present
discussion it will be assumed that none of these conflictsis a struggle for
self-determination. If that isthe case, might it still be possibleto apply the
belligerency doctrine to them based on the suggested factual premises?
Arguably not. Questions arise as to each of these examples meeting the
four belligerency criteria. However, even assuming that each of these
internal conflicts meetsthe four pre-conditionsthiswould not be sufficient
to advance these cases of possible belligerency. The most daunting of the
belligerency premises proffered does not exist in any of these cases. None
of the metropolitan governments in these conflicts, the Russian, Yugoslav,
Indonesian, Turkish or Syrian, have recognized the legitimacy of the
rebels causes and certainly have not recognized their belligerency.®? This
is perhaps based on the enduring presumption that recognition of their ene-
mies status as belligerents will advance their arguments as international,
and not internal, players.

This conclusion inevitably leads to the next beckoning question. If
the doctrine in its diminished form is not relevant to these conflicts, are
there any other internecine conflicts for which it might still be germane as
atool for expansion of victim protections under international law rules of
conflict management? If the answer to this query is also negative, serious
reservations would, and should, arise asto the continued utility of the doc-
trine of belligerency and as to the justification for not relegating it to a
rightful place in the dust heap of international law history.

While there is no conclusive answer to this question, particularly as
there do not appear to be any current conflictsthat might fit the mold of the

90. (continued) International Law, 94 Am. J. InT’L L. 102, 105-08 (2000) (describing
the East Timorese conflict and the United Nations and United States reaction to it).

91. See, e.g., Duncan B. Hollis, Accountability in Chechnya—Addressing Internal
Matters With Legal and Political International Norms, 36 B. C. L. Rev. 793 (1995). Hallis
analyzes whether the Chechnyan-Russian conflict is an internal armed conflict or an inter-
national armed conflict. After examining the impact of both the Geneva Conventions and
Protocol I, he arrives at the conclusion that this war is an internal armed conflict. With
regard to Article 1(4) of Protocol | he found that the Chechnyan war isnot in fact astruggle
for self-determination asthisis defined in the Charter of the United Nations and the Decla-
ration on Principles of International Law Concerning Friendly Relations and Co-operation
Among Nations. |d. at 818-19.

92. Id. at 814 n.135 (regarding the Russian view of the Chechnyan belligerency).
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suggested belligerency criteria, upon further consideration it appears that
the doctrine’s assignment to the annals of international law history is still
premature. It isfrom the two historical examples described in Chapter |1
that alesson can be learned about the potential use of the notion. In both
the American and Spanish civil wars the conflicts did not focus on one or
the other belligerent’s right to self-determination but rather on enormous
ideological schisms which had developed within mostly homogeneous
societies. In the American example, these schisms led the belligerents to
secede from the federal entity of which they had been apart. In the Span-
ish example it led the belligerents to attempt, and succeed, to wrest power
from the existing government and to replace it. In both of these cases
widespread civil wars broke out, fought by armies under responsible com-
mand. Therebelsin both conflicts quickly gained control of large areas of
the state and were able to administer them. Furthermore, in both wars, and
especially the American, the sides fought by the rules of the laws of war as
applicable at the time, or at least had pretensions of doing so. However,
there were aso significant differences between the two wars and it is per-
haps because of these dissimilarities that the outcomes of both conflicts
with regard to belligerency were also different. In the American war the
North begrudgingly recognized the South’s belligerency. In the Spanish,
foreign powers got embroiled in the fighting, violating the codes of neu-
trality and effectively destroyed any hope that the insurgentswould be rec-
ognized as belligerents. The result was that the American North
recognized the South’s belligerency while in Spain no such recognition
emerged.

Are there any similar wars or conflicts ready to be fought today
between brethren within the same state? Apparently not. Does the poten-
tial exist? Possibly. Might one conjecture that a state or province or a
group of states or provinces may opt to leave say the American,® Austra-
lian, Canadian® or German federations? Whileit seemsunlikely, it is cer-
tainly not impossible, particularly during an era of burgeoning economic
regionalism. If such amovement were to develop and lead to any form of
military conflictsin which the four belligerency criteriawould occur, it is
suggested that the doctrine of belligerency might still find some utility.
The assumption being that the parties to these conflicts might have a com-
mon desire to bestow the protections of the rules of international armed
warfare upon the victims of these conflicts. Is it with Western supercil-
iousness that such a premise is proffered? The idea that only Western
nations might respect their brethren enough to provide each other with
expanded protections is far from certain, and the German experience of
World War |1 does not bode well for this premise. But it is suggested that
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if some form of recognition of an enemy’s belligerency is not possible
within a possible Western internal conflict, then the notion of belligerency
should in fact be discarded.

VI1l. Conclusion

As generally accepted today, the full spectrum of the rules of the laws
of war, primarily articulated in the Geneva Conventions and their Proto-
cols, apply during international armed conflicts. The doctrine of belliger-
ency served to expand the application of humanitarian international law to
internal armed conflicts in which four factual preconditions existed. His-
torically speaking, the doctrine was last applied to a conflict in the Amer-
ican Civil War. Its application to any internal armed conflict was last
debated more than sixty years ago, during the Spanish Civil War. Since

93. Even today there are several sdlf-styled independence movements in different
regions and statesin the United States, from New England in the east to Hawaii in the west,
and from the southern statesto Alaska. See, e.g., The New England Confederation—Prin-
ciples and Vision, http://www.metro2000.net/~ stabbott/NEconfederation.htm (last visited
Nov. 3, 2000); Hawai i— ndependent & Sovereign, http://hawaii-nation.org/nation/ (last
visited Nov. 3, 2000); League of the South: Declaration of Cultural Independence, http://
www.dixienet.org/ (last visited Nov. 3, 2000); The Second Republic of Texas, http://
www17.geocities.com/CapitolHill/1842/ (last modified July 27, 1998); Home of the Alas-
kan Independence Party, http://www.akip.org/ (last modified Nov. 1, 2000). Itisinterest-
ing to note that none of these proponents of some form of political independence from the
United States base their demands on economic reasoning. They all appear to be desirous
of maintaining what they believe to be the unique history and culture of their region or state.
The only “movement” noted that advocates independence based mainly on its economic
strength and not on an historical “right” is that advocating independence for the State of
California. See Free the Bear! The First California Secession Movement Online!  Inde-
pendence for California, http://www.geocities.com/Capitol Hill/Senate/1029/ (last visited
Nov. 3, 2000).

94. Within the context of the hypothetical Canadian scenario, it is not the struggle of
Quebec to separate from the Canadian confederation that would be relevant to the present
discussion. Whilethereisstill peace between Canada and Quebec, were there to be a con-
flagration of this dispute it might well be morein line with the self-determination analysis
described above. The notion might berelevant if one of the other provinces were to choose
to secede for economic reasons. Itisinteresting to note in thisrespect the existence of self-
proclaimed movementsfor the political independence of the provinces of Ontario, Alberta,
and of Western Canada in general. See, e.g., Ontario Independence League Homepage,
http://ourworld. compuserve.com/homepages/Ontario_|ndependence (last visited Nov. 3,
2000); The Alberta Independence Party, http://www.al bertaindependence.com/ (last visited
Nov. 3, 2000); What is the Western Canada Concept?, http://www.westcan.org/what.htm
(last visited Nov. 3, 2000). All three “independence’” movements describe, amongst other
things, the economic benefits their province or region would attain from secession from
Canada.
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then it was not directly addressed by the framers of the major post World
War |1 conventions of relevance. It iswith this historical background that
this article endeavored to examine whether there is any reason not to con-
sign the doctrine to the pages of legal history.

Before analyzing the current legal viability of the notion, a utilitarian
presumption was made—that combatants in internal conflicts and the
civilian populations affected by them should be provided with the widest
possible legal protections. These are granted today by the laws of war as
they pertain to international armed conflict. Since the notion of belliger-
ency purportsto provide these same protectionsto victims of certain inter-
nal armed conflicts, an examination of its continued utility was deemed
worthy.

Because the focus of the analysis was an attempt to expand the legal
protections given the combatants and civilians involved in internal wars,
the examination of the doctrine of belligerency was directed at the rela-
tions between the parties to the conflict. Much less attention was given to
the third party implications of the notion, which havetraditionally been the
central focus of most discussions of the issue.

Prior to a thorough examination of the doctrine in light of existing
conventions of international law, another assessment was necessary.
When is aconflict assigned the status of belligerency? If it is conditioned
on the existence of certain factual criteria, who isto decideif these criteria
actually exist? It wasdiscovered that unless the partiesto the conflict come
to some form of understanding, whether tacit or open, thisissue is not
likely to beresolved. Furthermore, only it's resolution through the de jure
government’s recognition of rebels as belligerents will lead to the applica-
tion of the full body of the laws of war to the conflict.

Having reached this conclusion and through it the understanding that
a belligerency determination will only be accorded in very rare circum-
stances, afurther examination wasrequired. Even in asituation justifying
its application, based on these very narrow factual premises, might not suf-
fice under the innovative international legal regimes created by Common
Article 3 and expanded by Protocol 1. These provisions purport to govern
internal armed conflicts. It was, therefore, also necessary to determine
whether belligerency falls within the material scope of these documents.
If it does, the doctrine could no longer exist independently to provide the
full spectrum of law of war protections during relevant internal armed con-
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flicts. An analysis of both Common Article 3 and the Protocols led to a
conclusion that belligerency had survived the two, but just barely.

Based on all of the previous suppositions, a three part test was sug-
gested to resolve whether a belligerency exists—the factual occurrence of
thefour belligerency criteria, recognition of the belligerency by theincum-
bent government, and the existence of a conflict not being fought in the
exercise of anation’sright to self-determination.

Reaching thistheoretical conclusion was not enough, and the propos-
als were put to the test. As was shown, there do not appear to be any con-
temporary internal struggles that meet the very narrow pre-conditions
suggested, particularly because most on-going conflicts involve nations
struggling to achieve some form of self-determination. Whether they are
of thisgenre or not, or whether they havein fact achieved the four required
criteriawas found to be moot since the probability that one of the incum-
bent governments involved in those conflicts will recognize the insurgents
as belligerentsis extremely unlikely.

Upon reaching this practical conclusion, it became further necessary
to explain why the doctrine of belligerency should not be consigned to
legal history. Before doing so, it was tentatively proffered that the notion
might still be of some utility in some future civil war in which ageographic
part of a nation might opt to secede from the federal entity of which it was
a part for ideological or economic reasons and not because of nationalist
aspirations. This was based in no small measure on the historical back-
ground provided, particularly of the American Civil War. This proposal
might certainly be challenged because it has limited practical and theoret-
ical foundations.

Given the foregoing conclusions a final query arises. Was the entire
foregoing exercise indispensable? Arguably not, especially with the very
limited potential fruits of the endeavor. If it has any redeeming function it
wasin the analysis of the current status of the doctrine of belligerency and
the understanding that while it is not all together obsolete, in the future it
could only be applied in very narrowly defined circumstances. Since even
in such conditions it would serve to expand the protections afforded com-
batants and civilians during some occurrences of civil war, this exercise
has not been completely superfluous.
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REVIEW OF RECENT DECISIONSOF THE AD HOC
INTERNATIONAL WAR CRIMESTRIBUNALS

Since the creation of the International Criminal Tribunal for the
Former Yugoslaviain 1993, cases involving significant law of war issues
have been the subject of international judicial resolution. These cases rep-
resent perhaps the most significant judicial analysis of the law of war to
occur since the close of the post-World War Il war crimestrials. Although
decisions of these tribunals do not have any binding legal effect on the
international community, they do have an undeniable and important impact
on the development of the customary international law of war. Many of
these cases have involved offenses alleged to have been committed during
the course of a non-international armed conflict.? As aresult, the impact
of these cases on customary international law is perhaps most profound
when assessing the contours of the law of war applicable to such con-
flicts—an area with minimal conventional legal regulation but a growing
body of customary legal regulation.

While the extent of the significance of these decisions is subject to
debate, the fact that they have an impact isnot. Judicial decisions of inter-
national tribunals are an accepted source of evidence of customary inter-
national law.? Because the analysis contained within these decisions may
have an immediate or future impact on what is considered a binding inter-
national obligation under the law of war, it is obvious that those involved
in the practice of operational law should become familiar with them. The

1. The ICTY was created pursuant to United Nations Security Council Resolution
827 for the purpose of “prosecuting persons responsible for serious violations of interna-
tional humanitarian law committed in theterritory of the former Yugoslaviasince 1 January
1991." SeeS.C. Res. 808, U.N. SCOR, 3175th mtg., U.N. Doc. S'RES/808 (1993) (recom-
mending an international tribunal for the former Yugoslavia); UniTep NATIONS, REPORT oF
THE SECRETARY-GENERAL PURSUANT TO PARAGRAPH 2 oF SecuRrITY CounciL ResoLuTion 808
(1993), U.N. Doc. S/25704 and Annex (May 3, 1993), reprinted in 32 1.L.M. 1159 (1993)
(including a proposed statute for an International Tribunal for the Prosecution of War
Crimesin the Former Yugoslavia); S.C. Res. 827, U.N. SCOR, 3217th mtg., U.N. Doc. S/
RES/827 (1993), reprinted in 32 1.L.M. 1203 (1993) (establishing the International Crimi-
nal Tribunal for the Prosecution of War Crimes in the Former Yugoslavia (ICTY) and
adopting the statute recommended in the Secretary-General’s report) [hereinafter Interna-
tional Criminal Tribunal for Yugoslavia Statute].
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case comments in the following pages are intended to facilitate this pro-

2. “[A] non-international armed conflict is distinct from an international armed con-
flict because of the legal status of the entities opposing each other: the partiesto the con-
flict are not sovereign States, but the government of a single State in conflict with one or
more armed factions within itsterritory.” CoMMENTARY ON THE ADDITIONAL ProTOCOLS OF 8
June 1977 1o THE GENEVA CoNvENTIONS OF 12 Aucust 1949, 14339 (Yves Sandoz, Christo-
pher Swinarski, & Bruno Zimmerman eds., 1987) [hereinafter OrriciaL COMMENTARY, Pro-
TocoL I1].

The expression ‘armed conflicts' give an important indication . . . since
it introduces a material criterion: the existence of open hostilities
between armed forces which are organized to a greater or lesser degree.
Internal disturbances and tensions, characterized by isolated or sporadic
acts of violence do not therefore constitute armed conflicts in a legal
sense, even if the government isforced to resort to police forces or even
armed unitsfor the purpose of restoring law and order. Within theselim-
its, non-international armed conflict seemsto be asituation in which hos-
tilities break out between armed forces or organized armed groupswithin
aterritory of asingle State. Insurgents fighting against the established
order would normally seek to overthrow the government in power or
aternatively to bring about a secession so asto set up anew state.

Id. at 74341.

Although Serbia was involved in the fighting, alongside the Federal Republic of
Yugoslavia, their involvement did not change the character of the conflict from non-inter-
national to international. Serbia’s involvement was at the behest and with the consent of
the Yugoslav Government, the legitimate Government, and was directed at the Kosovo
Albanians, not Yugodavia. Thus, there was no state on state conflict, which would cause
the conflict to be characterized as an international armed conflict. The samerationale was
used to justify Operation Just Cause, the United State'sinvasion of Panama, asanon-inter-
national as opposed to international armed conflict. The United States “invasion” of Pan-
ama on 20 December 1989 was at the request and invitation of the legitimate elected
President, President Guillermo Endara. “The United States government never recognized
Noriega as Panama's legitimate, constitutional ruler.” United States v. Noriega, 117 F.3d
1206, 1211 (1997); see also Eytan Gilboa, The Panama Invasion Revisited: Lessons for the
Use of Force in the Post Cold War Era, 110 PoL. Sci. Q. 539 n.4 (1995). Thus, the conflict
between the United States and Manuel Noriega, the Panama Defense Forces, and the forces
loyal to Noriega was not State on State; rather, it was a non-international armed conflict
between the legitimate Government of Panama and forces assisting the Panamanian Gov-
ernment against insurgents commanded by Manuel Noriega. But cf. United States v.
Noriega, 808 F. Supp 791 (1992) (holding Manuel Noriegais entitled to Prisoner of War
status based on the court’s analysis of the invasion of Panama as an Article 2 conflict, an
international armed conflict, despite evidence to the contrary from the Department of State
and Department of Defense). “The Court findsthat General Noriegaisin fact aprisoner of
war as defined by Geneva lll, and as such must be afforded the protections established by
thetreaty, regardless of the type of facility in which the Bureau of Prisons chooses to incar-
cerate him.” 1d. at 796.
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cess.

The following case comments are intended to provide a brief sum-
mary of several significant decisions from these tribunals. Each was writ-
ten by a student enrolled in the Advanced Law of War Graduate Course
e ective during the 48th Graduate Course at The Judge Advocate General’s
School. Each comment focuses on a specific opinion from one of the tri-
bunals, and how that opinion resolved a specific issue related to the law of
war. They are not intended to offer in-depth analysis of the decisions, but
merely as areview of opinions from the tribunals. They represent what is
hoped will be a continuing effort to provide such reviews in the Military
Law Review of future decisions from these tribunals.

3. Customary status may be achieved in various ways ranging from diplomatic rela-
tions between states, state practice, practice of international organs, state laws, decisions of
state and international courts, and state military and administrative practices. BARrY E.
CARTER & PHILLIP R. TRIMBLE, INTERNATIONAL LAw 142 (2d ed. 1995).
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THE FINE LINE BETWEEN POLICY AND CUSTOM:
PROSECUTOR V. TADIC AND THE CUSTOMARY
INTERNATIONAL LAW OF INTERNAL ARMED

CONFLICT

MAJoR AN G. Corey?

|. Introduction

On 2 October 1995, the Appeals Chamber of the International Crim-
inal Tribunal for the Former Yugoslavia? (the Tribunal) rendered adecision
in the case of Dusko Tadic? that potentially has serious implications for
United States participation in internal armed conflicts.* In Tadic, the
Appeals Chamber concluded that certain rules and principles governing
the conduct of international armed conflicts now apply to internal armed
conflicts as a matter of customary international law.>

The United States has long maintained a policy of compliance with
the law of war® during all armed conflicts, however such conflictsare char-
acterized.” Yet the U.S. policy is characterized as nothing more than apro-
nouncement of policy, rather than the pronouncement of state practice
premised on alegal obligation. Regardless of how the United States char-
acterizes this pronouncement, however, the Tadic decision may indeed
raiseit to thelevel of customary law.

1. Judge Advocate Genera’s Corps, United States Army. Presently assigned as
Administrative Law Attorney, Military and Civil Law Division, Office of the Judge Advo-
cate, United States Army, Europe, and Seventh Army, Heidelberg, Germany. B.S.F.S,,
1988, Georgetown University; J.D., 1996, George Mason University School of Law;
LL.M., 2000, The Judge Advocate General’s School, United Staes Army, Charlottesville,
Virginia. Previous assignments include Student, 48th Judge Advocate Officer Graduate
Course, The Judge Advocate General’s School, Charlottesville, Virginia, 1999-2000;
Senior Trial Counsel and Administrative Law Attorney, Office of the Staff Judge Advocate,
3d Infantry Division (Mechanized) and Fort Stewart, Fort Stewart, Georgia, 1996-1999;
Funded Legal Education Program, 1993-1996; Executive Officer, Company E, 25th Avia-
tion Regiment (AVIM), 10th Mountain Division (Light Infantry), 1992-1993; Assistant S3
and Company Executive Officer, 210th Support Battalion (Forward), 10th Mountain Divi-
sion (Light Infantry), 1990-1992; Company Executive Officer and Platoon Leader, 10th
Supply & Transportation Battalion, 10th Mountain Division (Light Infantry), Fort Drum,
New York, 1989-1990.
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Il. Facts

In February 1994, German officials arrested Dusko Tadic in Munich
after Bosnian exiles recognized him as one of the Bosnian Serbs who had
participated in a number of atrocities committed against Bosnian Mus-

2. Thelnternational Criminal Tribunal for the Former Yugoslaviawas established on
25 May 1993, by United Nations Security Council Resolution 827. See S.C. Res. 827, U.N.
SCOR, 48th Sess., 3217th mtg. at 2, U.N. Doc. SIRES/827 (1993) [hereinafter S.C. Res.
827], reprinted in INTERNATIONAL TRIBUNAL FOR THE PROSECUTION OF PERSONS RESPONSIBLE
FOR SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW IN THE FORMER YUGOSLAVIA
Since 1991, Basic DocumenTs 147 (1995) [hereinafter Basic DocumenTts]. See also S.C.
Res. 808, U.N. SCOR, 48th Sess. 3175th mtg., U.N. Doc. SRES/808 (1993) [hereinafter
S.C. Res. 808], reprinted in Basic DocumenTs at 141 (deciding that “an international tribu-
nal shall be established for the prosecution of persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia since
1991” and requesting the United Nations Secretary-General to submit proposals for imple-
mentation of the decision). S.C. Res. 827 expressed the Security Council’s“grave alarm at
continuing reports of widespread and flagrant violations of international humanitarian law
occurring within the territory of the former Yugoslavia. . . including reports of mass kill-
ings, massive, organized and systematic detention and rape of women, and the continuance
of the practiceof ‘ethniccleansing’ ....” S.C. Res. 827. Accordingly, the Security Council
established “an international tribunal for the sole purpose of prosecuting persons responsi-
blefor seriousviolations of international humanitarian law committed in the territory of the
former Yugoslavia between 1 January 1991 and a date to be determined . . . .” Id. Inso
doing, the Security Council acted pursuant to its authority under Chapter V11 of the United
Nations Charter. See U.N. CHARTER arts. 39-51.

3. Prosecutor v. Tadic (a/lk/a Dul€), No. IT-94-1-AR72 (Oct. 2, 1995) (Appeal on
Jurisdiction) [hereinafter Tadic Appeal], reprintedin INTERNATIONAL CRIMINAL TRIBUNAL FOR
THE FORMER YUGOSLAVIA, JubiciAL Decisions, 1994-1995, at 353 (1999) [hereinafter JubiciaL
Decisions]. Dusko Tadic is aso known as Dusan Tadic.

4. An internal—or non-international—armed conflict “is distinct from an interna-
tional armed conflict because of thelegal status of the entities opposing each other: the par-
tiesto the conflict are not sovereign States, but the government of asingle Statein conflict
with one or more armed factions within itsterritory.” Sylvie-S. Junod, Commentary on the
Protocol Additional to the Geneva Conventions of 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol 1) [hereinafter Commentary on
Protocol 11], in INTERNATIONAL ComMITTEE OF THE RED Cross, COMMENTARY ON THE ADDI-
TIONAL ProTocoLs oF 8 JUNE 1977 To THE GENEVA CoNVENTIONS oF 12 AucusT 1949, at 1305,
1319 (Yves Sandoz et al. eds., 1987) [hereinafter CoMMENTARY ON ADDITIONAL ProTOCOLS].

5. International law “consists of rules and principles of general application dealing
with the conduct of states and of international organizations and with their relations inter
se, as well as with some of their relations with persons, whether natural or juridical.”
ResTATEMENT (THIRD) oF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 101 (1987)
[hereinafter RestaTEMENT]. Customary international law “results from a general and con-
sistent practice of statesfollowed by them from asense of legal obligation.” 1d. at §102(2).
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lims.? Germany charged Tadic with crimes against humanity, including
aggravated assault and murder, aswell as genocide.1°

Pursuant to Article 9 of the Tribunal’s statute,™ the Trial Chamber
formally requested that Germany defer to the Tribunal’s jurisdiction.1?
Germany acceded.’® Subsequently, the Tribunal’s prosecutor prepared an
indictment charging Tadic with grave breaches of the Geneva Conventions
of 1949, violations of the laws and customs of war, and crimes against
humanity, pursuant to Articles 2, 3, and 5 of the International Criminal Tri-

6. The Department of Defense defines the law of war as “[t]hat part of international
law that regulates the conduct of armed hostilities. It is often called the law of armed con-
flict. Thelaw of war encompasses all international law for the conduct of hostilities bind-
ing on the United States or its individual citizens, including treaties and international
agreements to which the United States is a party, and applicable customary international
law.” U.S. Der'T oF Derense, DIr. 5100.77, DOD Law oF WAR ProGrAM, para. 3.1 (9 Dec.
1998) [hereinafter DOD Dir. 5100.77]. Today, the “law of war” is often referred to as
“international humanitarian law.” See, e.g., Jean-Jacques Surbeck, Dissemination of Inter-
national Humanitarian Law, 33 Am. U.L. Rev. 125, 126 n.5 (1983) (“ Theview of the[Inter-
national Committee of the Red Cross] is that ‘international humanitarian law’ is
synonymouswith ‘law of war.’”). But see Alfred-Maurice de Zayas, Book Review: Sudies
and Essays on International Humanitarian Law and Red Cross Principles in Honour of
Jean Pictet, 82 Am. J. INT'L L. 416, 418 (April 1988) (“[H]umanitarian law goes beyond
‘the law of the Hague,” or law of war proper, which determines the rights and duties of bel-
ligerents in the conduct of operations and limits the means of doing harm, and *‘the law of
Geneva,” which isintended to safeguard military personnel placed hors de combat and per-
sons not taking part in hostilities.”). See also Tadic Appeal, supra note 3, para. 87 (discuss-
ing the evolution of termsrelated to and encompassing the “law of war”).

7. Seeinfra notes 61-62 and accompanying text.

8. Seeid.

9. See eg., William W. Horne, The Real Trial of the Century, Am. Law., Sept. 1995,
a5, 64.

10. Seeid. at 64.

11. See U.N. Doc. §25704, annex, art. 9 (1993) [hereinafter ICTY Statute],
reprinted in Basic DocumENTS, supra hote 2, at 5. Article 9 provides that the Tribunal and
national courts “shall have concurrent jurisdiction to prosecute persons for serious viola-
tions of international humanitarian law committed in the territory of the former Yugoslavia
since 1 January 1991." ICTY Statute, art. 9(1). However, Article 9 further provides that
the Tribunal “shall have primacy over national courts.” Id. at art. 9(2). “At any stage of
the procedure, the International Tribunal may formally request national courts to defer to
the competence of the International Tribunal . ..." Id.

12. See Activities of the Tribunal, 1994 ICTY Y.B. 24, 26. See also Decision of the
Trial Chamber on the Application by the Prosecutor for a Forma Request for Deferral to
the Competence of the International Criminal Tribunal for the Former Yugoslavia in the
Matter of Dusko Tadic, Prosecutor v. Tadic, No. 1T-94-1-D, (Nov. 8, 1994) (acting pursuant
to Rules9 and 10 of the Rules of Procedure and Evidence), reprinted in JubiciaL Decisions,
supra note 3, at 3.
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bunal for the Former Yugoslavia (ICTY) Statute, respectively.’®> The
indictment alleged that between May and August 1992, Tadic had, inter
alia, murdered, raped, and assaulted numerous victims, many of them at
the Omarska detention facility used by the Bosnian Serbs to intern Mus-
lims and Croats.*6

Tadic made hisfirst appearance before the Tribunal on 26 April 1995,
entering a plea of not guilty to al charges.'’ Subsequently, Tadic filed a
motion attacking the Tribunal’s jurisdiction on three grounds: (1) the
Security Council lacked the power to establish the Tribunal, such that its
establishment was unlawful ;18 (2) the primacy jurisdiction conferred upon
the Tribunal had no basis in international law;° and (3) the Tribunal
lacked subject-matter jurisdiction because the crimes alleged—qgrave
breaches, violations of the laws or customs of war, and crimes against

13. Beforeit could remand custody of Tadic to the Tribunal, however, Germany had
to enact implementing legislation. Germany enacted such legislation on 10 April 1995; the
legislation entered into force the following day. See State Cooperation, 1995 ICTY Y.B.
317, 319. Tadic arrived in The Hague, where the Tribunal sits, on 25 April 1995. See, e.g.,
William Drozdiak, War Crimes Tribunal Arraigns 1st Suspect; Bosnian Serb Pleads Not
Guilty to Charges That He Killed Muslims at Detention Camp, WasH. Post, April 27, 1995,
at A31.

14. Seeinfra note 43.

15. See Prosecutor v. Tadic, No. IT-94-1 (Feb. 10, 1995) (Indictment) [hereinafter
Tadic Indictment], reprinted in JubiciaL Decisions, supra note 3, at 27. Articles2, 3, and 5
of theICTY Statute give the Tribunal the power to prosecute grave breaches of the Geneva
Conventions of 1949, violations of the laws or customs of war, and crimes against human-
ity, respectively. See ICTY Statute, supra note 11, arts. 2, 3, and 5.

16. See Tadic Indictment, supra note 15. The Tribunal prosecutor subsequently
twice amended the indictment. The first amended indictment alleged that Tadic had com-
mitted additional crimes of asimilar nature at two other detention facilities, Truopolje and
Keratem, and extended the period covered to December 1992. See Prosecutor v. Tadic, No.
1T-94-1 (Aug. 25, 1995) (Indictment (First Amended)) [hereinafter Tadic Indictment (First
Amended)], reprinted in JubiciaL Decisions, supra note 3, at 243. The amended indictment
also alleged persecution on political, racial, and/or religious grounds, as a crime against
humanity, and deportation, as both a crime against humanity and agrave breach. See Tadic
Indictment (First Amended), at 243. Later, the Tribunal prosecutor again amended the
indictment to delete the allegations of deportation contained in the First Amended Indict-
ment. See Prosecutor v. Tadic, No. IT-94-1-T (Indictment (Second Amended)) (Dec. 14,
1995) [hereinafter Tadic Indictment (Second Amended)], reprinted in JubiciaL DEcisiONs,
supra note 3, at 335.

17. See, eg., Drizdiak, supranote 13, at A31.

18. See Tadic Appeal, supra note 3, para. 26.

19. Seeid. para. 50.
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humanity—apply only to international armed conflict, whereasthe conflict
at issue was internal .%°

The Trial Chamber dismissed Tadic's motion asit related to primacy
and subject-matter jurisdiction, but concluded it lacked the competence to
rule on the validity of the Tribunal’s establishment.?> Asto the primacy of
the Tribunal over nationa courts, the Trial Chamber held that Tadic, not
being a state, lacked standing to raise the issue,?? and that the Tribuna’s
establishment by the Security Council pursuant to Chapter VII of the
United Nations (U.N.) Charter eviscerated any alleged right to be tried by
national courts pursuant to national laws.23

The Trial Chamber also dismissed Tadic's claim that the Tribunal’s
jurisdiction under Articles 2, 3, and 5 of the ICTY Statute was limited to
crimes committed in the context of an international armed conflict, that the
conflict at issue was internal, and that the Tribunal therefore lacked sub-
ject-matter jurisdiction.?* In disposing of this claim, the Trial Chamber
determined that the crimes covered by all three articles were applicable in
both internal and international armed conflicts.?®> Consequently, the Trial
Chamber concluded that it had jurisdiction regardless of the nature of the
conflict.26

Following the Trial Chamber’s dismissal of Tadic's motion challeng-
ing the Tribunal’s jurisdiction, the Appeals Chamber granted Tadic's
motion for an interlocutory appeal on the issue of jurisdiction.?’

20. Seeid. para. 65.

21. Seeid. para. 2.

22. Seeid. para. 55. The Trial Chamber also noted that the two states with the great-
est interest in Tadic’s prosecution, Germany and Bosnia-Herzegovina, had accepted the Tri-
buna’sjurisdiction. Seeid. para. 56. Further, the court noted that the crimes charged were
serious breaches of international humanitarian law that transcended the interests of any one
state. Seeid. para. 58.

23. Seeid. paras. 61-63. Thisalleged right derivesfrom the theory of jus de non evo-
cando, the notion in some legal systems that an accused should not be removed from the
court that has jurisdiction over him. The goal is to protect against the creation of special
courts, for the prosecution of palitically-charged offenses, that lack traditional due process
rights. Seeid. para. 62.

24. Seeid. para. 65.

25. Seeid. para. 65.

26. Seeid. para. 65.

27. Seeid. para. 1.
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I11. Holding of the Appeals Chamber

Whereas the Trial Chamber had declined to rule on the validity of the
Tribunal’s establishment,?8 the Appeals Chamber held that the Security
Council had properly established the Tribunal.?° In reaching this conclu-
sion, the court found that the Security Council established the Tribunal
pursuant to its wide discretionary powers under Chapter VI of the U.N.
Charter.3® Additionally, the Appeals Chamber decided that the Tribunal
was established in accordance with the rule of law, that is, in accordance
with international standards of procedural fairness.3!

Asto the primacy of the Tribunal, the Appeals Chamber rejected the
Trial Chamber’s disposition of the issue on the basis that Tadic lacked
standing.3? However, the court rejected Tadic’s challenge on the grounds
that the crimes alleged were internationally significant, and that the
absence of primacy could result in forum shopping and potentially awind-
fall to the accused.

The Appeals Chamber next tackled Tadic's claim that the Tribuna’s
subject-matter jurisdiction under Articles 2, 3, and 5 of the ICTY Statute
was limited to crimes committed during an international armed conflict.3*
Upon concluding that the crimes alleged were committed in the context of
an armed conflict,3® the court further concluded that the conflicts in the
former Yugoslavia had both internal and international aspects® and that
the Security Council intended that the Tribunal’s subject-matter jurisdic-

28. See supra note 21 and accompanying text.

29. See Tadic Appeal, supra note 3, paras. 28-48.

30. Seeid. paras. 28-40.

31. Seeid. paras. 41-47.

32. Using somewhat harsh language, the Appeals Chamber stated that:

Whatever the situation in domestic litigation, the traditional doctrine
upheld and acted upon by the Trial Chamber is not reconcilable, in this
International Tribunal, with the view that an accused, being entitled to a
full defence, cannot be deprived of a plea so intimately connected with,
and grounded in, international law as a defence based on violation of
state sovereignty. To bar an accused from raising such a pleais tanta-
mount to deciding that, in this day and age, an international court could
not, in acriminal matter wheretheliberty of an accused isat stake, exam-
ine aplearaising the issue of violation of state sovereignty. Such astar-
tling conclusion would imply a contradiction in terms which this
Chamber feelsit isits duty to refute and lay to rest.

Id. para. 55.
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tion extend to both types of conflicts.3” With respect to the specific articles
in question the Appeals Chamber held, contrary to the Trial Chamber’s
decision, that Article 2 of the ICTY Statute applied only to offenses com-
mitted during international armed conflicts.38 However, the Appeals
Chamber upheld the Trial Chamber’s decision that Articles 3 and 5 of the

33. The Appeals Chamber observed that:

It would be atravesty of law and abetrayal of the universal need
for justice, should the concept of state sovereignty be allowed to
be raised successfully against human rights. Borders should not
be considered as a shield against the reach of the law and asa
protection for those who trample underfoot the most elementary
rights of humanity.

Indeed, when an international tribunal such asthe present oneis
created, it must be endowed with primacy over national courts.
Otherwise, human nature being what it is there would be a peren-
nial danger of international crimes being characterised as “ ordi-
nary crimes’ or proceedings being “designed to shield the
accused”, [sic] or cases not being diligently prosecuted.

Id. para. 58 (citations omitted).
34. Recall that Articles 2, 3, and 5 of the ICTY Statute give the Tribunal the power

to prosecute grave breaches, violations of the laws or customs of war, and crimes against
humanity, respectively. See supra note 11 and accompanying text.

35. See Tadic Appeal, supra note 3, para. 70.

36. Seeid. para. 77.

37. Seeid. para. 78.

38. Seeid. para. 84. The United States position was that “the ‘grave breaches' pro-
visions of Article 2 of the International Tribunal Statute apply to armed conflicts of anon-
international character aswell asthose of an international character.” Id. para. 83 (quoting
an amicus curiae brief submitted by the United States). Some commentators have criti-
cized this portion of the Appeals Chamber’s holding. See, e.g., Theodor Meron, The Con-
tinuing Role of Custom in the Formation of International Humanitarian Law, 90 Am. J.
INT'L L. 238 (1996); George Aldrich, Jurisdiction of the International Criminal Tribunal
for the Former Yugoslavia, 90 Am. J. INT'L L. 64 (1996).
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ICTY Statute applied to offenses committed during both internal and inter-
national armed conflicts.®®

In the process, the Appeals Chamber took a very expansive view of
Article 3 of the ICTY Statute, holding:

Article 3isageneral clause covering all violations of humanitar-
ian law not falling under Article 2 or covered by Articles4 or 5,
more specifically: (i) violations of the Hague law on interna-
tional conflicts; (ii) infringements of provisions of the Geneva
Conventions other than those classified as “grave breaches’ by
those Conventions; (iii) violations of Common Article 3 and
other customary rules on internal conflicts; (iv) violations of
agreements binding upon the parties to the conflict, considered
guatreaty law, [that is], agreements which have not turned into
customary international law.

The court then engaged in alengthy discussion of the development of cus-
tomary law in thefield of internal armed conflict, maintaining that various
principles of the law of war now apply in the context of such conflicts.*:
Indeed, the Appeals Chamber concluded, “it cannot be denied that custom-
ary rules have developed to govern internal strife.”42

IV. Analysis

For the military practitioner, the most significant aspect of the
Appeals Chamber’s decision is its conclusion that some of the rules and
principles governing international armed conflict now apply to internal
armed conflict asamatter of customary law. Prior to Tadic, thelaw of war
applicableto interna armed conflict consisted almost entirely of Common
Article 3 to the Geneva Conventions of 1949* and Additional Protocol I
to the Geneva Conventions.** In Tadic, however, the Appeals Chamber
maintained that the distinction between international and internal armed
conflict hasincreasingly become blurred, such that rules of customary law

39. See Tadic Appeal, supra note 3, paras. 137, 142.
40. Id. para. 89 (emphasis added).

41. Id. paras. 96-127.

42. Id. para. 127.
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have emerged to regulate internal armed conflict.*® According to the
Appeals Chamber, these rulesinclude, inter alia,

protection of civilians from hostilities, in particular from indis-
criminate attacks, protection of civilian objects, in particular cul-
tura property, protection of all those who do not (or no longer)
take active part in the hogtilities, as well as prohibition of means
of warfare proscribed in international armed conflicts and ban of
certain methods of conducting hostilities.*®

Still, the court noted two limitations on the migration of rules and princi-
plesthat traditionally governed international armed conflict into the sphere
of internal armed conflict:

(i) only anumber of rules and principles governing international
armed conflicts have gradually been extended to apply to inter-
nal conflicts; and (ii) this extension has not taken place in the
form of afull and mechanical transplant of those rulesto internal
conflicts; rather, the general essense of those rules, and not the
detailed regulation they may contain, has become applicable to
internal conflicts.*’

The significance of the Appeals Chamber’s decision becomes espe-
cially apparent when considering the route by which the court arrived at its
outcome in light of U.S. policy regarding compliance with the law of
war.*

Citing the difficulty of discerning the operational conduct of forcesin
the field, the Appeals Chamber relied primarily on “such elements as offi-

43. Geneva Conventions of 12 August 1949 for the Protection of War Victims, Aug.
12, 1949, 6 U.T.S. 3114, 75 U.N.T.S. 3 [hereinafter Geneva Conventions]. The Geneva
Conventions consist of: Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed ForcesintheField, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S.
31; Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and
Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75
U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Geneva Convention Relative to the Protection of
Civilian Personsin Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. “Com-
mon Article 3" refersto Article 3, which isidentical in all four of the Geneva Conventions.

44. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, U.N. Doc.
A/32/144, Annex | [hereinafter Protocol [1].

45, See Tadic Appeal, supra note 3, para. 97.

46. Id. para. 127.

47. Id. para. 126.

48. Seeinfra notes 61-62 and accompanying text.
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cial pronouncements of States, military manuals and judicial decisions’4
in deciding that state practice reflected the crystallization of customary law
in the arena of internal armed conflict.*® To thisend, the court cited state-
ments by governments,®! resolutions of the League of Nations and the

49. Tadic Appeal, supra note 3, para. 99.
50. While he embraced the court’s conclusions, Professor Theodor Meron criticized
itsreliance on official pronouncements to the exclusion of operational practice.

One may ask whether the Tribunal could not have made a greater effort
toidentify actual state practice, whether evincing respect for, or violation
of, therules. Difficult as such effortsare, they could havereinforced the
Tribunal’s substantive appraisals of principles and rules of customary
international law. Without some significant discussion of operational
practice, it may be difficult to persuade governmentsto accept the Tribu-
nal’s vision of some aspects of customary law.

Meron, supra note 38, at 240.

51. Seg, e.g., Tadic Appeal, supra note 3, para. 100 (citing the British government’s
protests in 1938 against the targeting of non-combatants during the Spanish Civil War,
which had elements of both an internal and international armed conflict); id. para. 105 (cit-
ing the stated commitment in 1964 of the government of the Democratic Republic of Congo
to refrain from attacking civilians and to respect the Geneva Conventions during the civil
war, and urging the rebels to do the same); id. para. 117 (citing the El Salvadoran govern-
ment’s declaration in 1987 that, while it did not consider Additional Protocol Il to the
Geneva Conventions of 1949 applicable to El Salvador’s civil war, it would nonetheless
comply with the provisions of the Protocol).
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United Nations,>? declarations of the European Union,* instructions and
statements by insurgent groups,> and nationa military manuals.>®

To be sure, the task of discerning customary international law “is
more of an art than a scientific method.”> Principles of customary inter-
national law consist of both a quantitative element (the practice of states)
and a qualitative element (a sense of legal obligation typically referred to
as opinio juris).®” Even when state practice can be empirically docu-
mented, the more difficult task of satisfying the opinio juris element
remains.>® Often, state practice is not accompanied by any formal expres-
sion of opinio juris.®® Indeed, none of the state pronouncements cited by
the Appeals Chamber expressed alegal obligation to apply principles and
rules governing the conduct of international armed conflict to internal
armed conflict.®° Still, the court seemed to conclude that such pronounce-

52. See, eg., id. para. 101 (citing the League of Nations's adoption of aresolution in
1938 condemning the bombing of civilian populations during both the Spanish Civil War
and Sino-Japanese War); id. paras. 110-12 (citing resolutions adopted by the United
Nations General Assembly in 1968 and 1970 as declaratory of the principles of customary
international law regarding the protection of civilian populations and property in armed
conflicts of any kind).

53. Seg, eg., id. para. 113 (citing a 1990 declaration by the European Community,
regarding theinternal conflict in Liberia, recognizing the applicability of principlesof inter-
national humanitarian law to the protection of civiliansin internal armed conflicts); id.
para. 115 (citing a 1995 declaration by the European Union, regarding the civil war in
Chechnya, deploring the violations of international humanitarian law with respect to civil-
ians).

54. See, eg., id. para. 102 (citing Mao Tse-Tung'sinstructionsin 1947 to the Chinese
Peoples’ Liberation Army not to “kill or humiliate any of Chiang Kai-Shek’s army officers
and men who lay down their arms”); id. para. 107 (citing the 1988 commitment by El Sal-
vadoran rebels (the FMLN) to comply with Common Article 3 of the Geneva Conventions
and Additional Protocoal I1).

55. See, eg., id. para. 106 (citing the 1967 “Operational Code of Conduct for the
Nigerian Armed Forces,” which regulated the conduct of military operations against rebels
and provided that the armed forces were duty bound to respect the Geneva Conventions and
protect civilians and civilian objects); id. para. 118 (quoting the German Military Manual
of 1992 which providesthat “[m]embers of the German army, liketheir Allies, shall comply
with the rules of international humanitarian law in the conduct of military operationsin all
armed conflicts, whatever the nature of such conflicts’). Thisprovisioninthe German Mil-
itary Manual is strikingly similar to expressions of U.S. policy regarding compliance with
the law of war. Seeinfra notes 61-62 and accompanying text.

56. Mark W. JaNis, AN INTRODUCTION TO INTERNATIONAL LAaw 44 (2d ed. 1993).

57. See supranote 5.

58. “Without opinio juris, there may exist only a history lesson more or less devoid
of legal significance.” Janis, supra note 56, at 46.

59. Seeid. at 47.

60. See supra notes 51-55 and accompanying text.
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ments evidenced both practice and opinio juris by implication. In light of
the U.S. policy on compliance with the law of war, the Appeals Chamber’s
reasoning has serious implications for the conduct of U.S. operations out-
side the context of an international armed conflict.

The Department of Defense (DOD) Law of War Program provides
that all members of the U.S. armed forces must “comply with the law of
war during all armed conflicts, however such conflicts are characterized,
and with the principles and spirit of the law of war during all other opera-
tions.”®1 The Chairman of the Joint Chiefs of Staff Instruction that imple-
ments the DOD Law of War Program repeats this mandate.? Neither
articulation expresses a legal obligation to adhere to the law of war during
internal armed conflicts (or “other operations’); indeed, the U.S. policy is
couched asjust that: mere policy. Policy declarationsto the contrary not-
withstanding, however, the Tadic decision easily leads to the conclusion
that the United States is now bound by customary law to apply the law of
war ininterna armed conflicts, if not all operations.

Before Tadic at least, characterizing state practice as mere “policy”
could not rise, without the additional qualitative element of opiniojuris, to
the level of a pronouncement of customary international law. Tadic seri-
ously diminishes the strength of such a characterization, however. Thisis
all themore evident in light of the striking similarity between the language
of the U.S. policy, as expressed in DOD Directive 5100.77 and Chairman
Joint Chiefs of Saff Instruction 5810.01A, and the provision of the German
Military Manual relied on by the Appeals Chamber as evidence of custom-
ary law.%3 Indeed, the doctrine expressed by the United States, as the
world’s only true superpower, as to the applicability of the law of war to
internal armed conflict and other operations outside the context of interna-
tional armed conflicts can only be seen as figuring prominently in the
development of customary international law.

Inlight of the Tadic decision, the nature of U.S. policy on compliance
with thelaw of war, asmere policy or reflective of current customary inter-

61. DOD Dir. 5100.77, supra note 6, para. 5.3.1 (emphasis added).

62. CHAIRMAN, JOINT CHIEFS oF STAFF INSTR. 5810.01A, IMPLEMENTATION OF THE DOD
Law oF WAR ProcraMm, para. 5a. (27 Aug. 1999) [hereinafter CIJCSI 5810.01A] (“The
Armed Forces of the United States will comply with the law of war during all armed con-
flicts [however] such conflicts are characterized and, unless otherwise directed by compe-
tent authorities, will comply with the principles and spirit of the law of war during all other
operations.”).

63. See supra note 55.
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national law, isunclear. However, the United States faces achoice: either
acknowledgetheincreased role of the principlesand rules of the law of war
in the context of internal armed conflict, or resist the expansion of custom-
ary law by even more strenuously articulating the lack of opiniojurisinits
current policy. The former will place the United States on the vanguard of
customary law; the latter, while keeping options open for the time being,
may in afuture operation lead to allegations of violations of international
humanitarian law, and condemnation.

V. Conclusion

In Prosecutor v. Tadic, the Appeals Chamber of the International
Criminal Tribunal for the Former Yugoslavia confirmed the resolve of the
international community to contend with offenses committed not only dur-
ing international armed conflicts, but during internal armed conflicts as
well. At the same time, the court recognized a significantly expanded role
for customary law in the context of internal armed conflict, creating seri-
ous implications for the future conduct of U.S. operations. While the
United States may continue to characterize compliance with thelaw of war
during all operations, including those that do not occur in the context of an
international armed conflict, as a matter of policy rather than legal obliga-
tion, such a characterization may now be meaninglessin light of the Tadic
decision. Inthefuture, the United States may no longer have the luxury of
selecting those operations in which, because of military necessity or for
other reasons, it does not apply the whole law of war. Indeed, doing so
could expose decision-makers and service members alike to allegations of

64. See, e.g., Meron, supra note 38, at 249.

A broader question . . . concernsthe weight to be assigned to the practice
of various states in the formation of the international customary law of
war. | find it difficult to accept the view, sometimes advanced, that all
states, whatever their geographical situation, military power and inter-
ests, inter alia, havean equal roleinthisregard. . . . | do not mean to den-
igrate state equality, but simply to recognize the greater involvement of
some states in the devel opment of the law of war, not only through oper-
ational practice but through policies expressed, for example in military
manuals.

Id. (emphasis added). One can only wonder why the Appea s Chamber did not cite previ-
ous versions of DOD Dir. 5100-77 and CJCSI 5810.01A containing provisions virtually
identical to those in the current documents.



158 MILITARY LAW REVIEW [Vol. 166

violations of the laws and customs of war and, conceivably, individual
criminal responsibility.
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DURESS AS A DEFENSE TO WAR CRIMES AND CRIMES
AGAINST HUMANITY—

PROSECUTOR V. DRAZEN ERDEMOVIC

MAJOR STEPHEN C. NEwMAN, U. S. MARINE Corpst

|. Introduction

Imagineyourself ayoung soldier fighting an unpopular and dirty little
war. You aren’t fighting for your country, as patriotism doesn’'t much
appeal to your character. Neither are you fighting for a cause, since none
of the causes associated with this particular conflict are especially appeal -
ing to you. You fight for two reasons alone. First, you fight because you
have to. You have been impressed into service by forces outside of your
control. Second, you fight because it paysthebills. Every penny you earn
is quickly dispatched home to support your wife and baby. Now imagine
that in the course of this dirty little war, you have been taken prisoner.
Over the course of several weeks you are systematically beaten and tor-
tured for no apparent reason. You have aso withessed some of the most
horrific scenes of death ever imaginable. Your captors are really quite
ruthless, and seem to take pleasure in their work. Today you are once
again beaten. Following a brief period of unconsciousness, you awake to
see the yellowed teeth of the camp commandant smiling over your face.
He pulls you to your feet and drags you out into the courtyard where a
young woman stands bound and gagged to atall pole. You watch as a
camp guard beats her with a metal bar until she is on the verge of death.
With a single command, the commandant stops the gruesome scene. You

1. U.S. Marine Corps. Presently assigned as the Operational Law Attorney, United
Nations Command (UNC), Combined Forces Command (CFC), United States Forces,
Korea (USFK), and as Staff Judge Advocate, U.S. Marine Corps Forces, Korea. B.A.
1986, Taylor University, Upland, Indiana; J.D. 1990, Capital University Law School,
Columbus, Ohio; 1996, Marine Corps Amphibious Warfare School, Marine Corps Base,
Quantico, Virginia; LL.M. 2000, The Judge Advocate General’s School, United States
Army, Charlottesville, Virginia. Previous assignments include Staff Judge Advocate, 13th
Marine Expeditionary Unit (Special Operations Capable), Deputy Staff Judge Advocate,
1st Force Service Support Group, | Marine Expeditionary Force, Camp Pendleton, Califor-
nia, Trial Counsel, Defense Counsel, and Legal Assistance Officer, Marine Corps Logistics
Base, Barstow, Cdifornia. This article was submitted in partial completion of the Master
of Laws degree requirements for the 48th Judge Advocate Officer Graduate Course, The
Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia.
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notice that in one hand he holds a knife, in the other a .45 caliber pistol.
He hands you the knife and tells you to kill the woman tied to the pole. If
you refuse, he threatens to use that knife to gouge out your eyes. “If you
fail to do as | say, you will never see your family again,” he chides, “but
do not worry, as| will gladly pay them avisit on your behalf when thiswar
isover. Besides, if you don't kill the girl, | certainly will.”

Despite pleading guilty to aviolation of the laws or customs of war,
young Drazen Erdemovic never faced a situation like the one described in
the hypothetical above.? But the consequences of his behavior led the Pre-
siding Judge in the Appeals Chamber of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia
since 1991 (ICTY) to raise concerns similar to those in the hypothetical
when making his argument in favor of the defense of duress.® Asreflected
by the graphic at the Appendix to this article, he was not in the majority.
Nonetheless, the lesson of this case is that the defense of duress to war
crimesand crimesagainst humanity isfar from dead. Themgjority viewed
it as interesting information for consideration on sentencing. A strong
minority, however, argued vociferously that it is, in fact, a bona fide
defense under international law.*

Il. The Facts

The Erdemovic case results from the continuing strife in the former
Republic of Yugoslavia (FRY). The facts reveal a young Croat, twenty-
three years of age, who only reluctantly participated in the conflict.> He

2. Prosecutor v. Erdemovic, No. IT-96-22-Y (March 5, 1998) (Sentencing Judgment,
Trial Chamber [1), available at http://www.un.org/icty/erdemovic/trial c/judgment/erd-
t5980305e.htm.

3. Erdemovic, No. IT-96-22-Y, at 32 (Oct. 7, 1997) (Appeals Chamber, Cassese, J.,
dissenting in the findings but concurring in the result) [hereinafter Minority Opinion],
available at http://www.un.org/icty/erdemovic/appeal /judgment/erd-adojcas971007e.htm.

4. All five Judges concurred in refusing to acquit the accused, but their reasons were
so divergent that four opinions were issued. These were: (1) the dissenting opinion of
Judge Cassese; (2) the joint separate opinion of Judges McDonald and Vohrah; (3) the dis-
senting opinion of Judge Stephen; and (4) the dissenting opinion of Judge Li. While Judge
Li concurred with Judges McDonald and Vohrah that duress should not be a defense, this
was not the focus of hisopinion. Nonethelessthey best reflect the“majority” opinion. The
author therefore refers to the McDonal d/Vohrah opinion as the majority.

5. Erdemovic, No. IT-96-22-Y, at 38 (Nov. 29, 1996) (Sentencing Judgment, Trial
Chamber 1) [hereinafter Sentencing Judgment 1], available at http://www.un.org/icty/erde-
movic/trialc/judgment/erd-ts961129e.htm.
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began his military service in December 1990 as part of the Yugoslav
Army. During that time he worked side by side with various soldiers of
differing ethnic backgrounds. Following dischargefrom thearmy in 1992,
he received a summons to join the army of Bosnia and Herzegovina. He
had ignored an earlier summons, but this time he reported as ordered. In
November 1992, he left the army, but was later mobilized into the police
force of the Croatian Defense Council (HVO). His concern for others of
different ethnicity resulted in an arrest and severe beating. He had helped
some Serbian women and children return home. Following this he left the
HV O and sought his own escape. He went to the Republic of Srpska and
Serbia in search of travel papers to Switzerland for both he and his wife.
When thisfailed to materiaize, he wandered about Serbiafor five months,
trying his best to stay out of thewar. In April 1994, hefound himself broke
and in need of ajob. He decided to join the Bosnian Serb Army for two
reasons. First, he wanted to provide for his growing family. Second, he
sought some level of status as a Croat among a largely Serbian populace.
He specifically joined the 10th Sabotage Unit because of itsrelative ethnic
diversity.

In October 1994, however, the character of the 10th Sabotage Unit
changed. A new commander was appointed, and the ranks became filled
with soldiers of more nationalist stripe. Erdemovic claimed to have lost
rank at thistime for refusing to carry out amission he considered too dan-
gerous to civilians.” But he continued to muddle through until 16 July
1995 when he received some mysterious orders. He and seven other mem-
bersof hisunit were directed to prepare for an undisclosed mission. It was
only when they arrived at the Branjevo farm at Pilica that the purpose of
the mission was reveal ed—the systematic extermination of Muslim men.
Erdemovic balked at the orders, but was threatened with death. “If you
don’t wish to do it, stand in the line with the rest of them and give others
your rifle so that they can shoot you.” Fearing for hislife and for the safety
of his wife and new baby, Erdemovic obeyed.2 Busloads of Muslim men
began to arrive shortly thereafter.

6. Id. at 22, 28. The 10th Sabotage Unit was mostly made up of Serbs, but did
include some Croats, one Slovene and one Muslim. Id.

7. 1d. at 23. Erdemovic claimed to have the rank of “lieutenant or sergeant,” and
that he had previously commanded a small group within the 10th Sabotage Unit. Part of
his claim of duressisrelated to thisloss, in that he claimed to no longer have the authority
to refuse the orders of his superiors. Id.

8. Id.
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At the same time an even more dramatic scene unfolded around Sre-
brenica. After the fall of the United Nations (U.N.) safe haven, hundreds
of unarmed civilians surrendered to the Bosnian Serb army. The men were
segregated from the women. All males between the ages of seventeen and
sixty were placed on busses and taken to the farm at Pilica. Upon arrival,
these civilians were divided into groups of ten and escorted to afield next
to the farm buildings. At that point, Drazen Erdemovic and seven other
members of hisunit shot them in the back with automatic weapons. By his
own account, Erdemovic killed somewhere between ten and one hundred
Muslim men that day.® But the day was not yet over. Once these men had
been exterminated, Erdemovic's squad received ordersto report to the Pil-
ica public building where five hundred more Muslim men stood captive.
Once again he refused the order to kill. This time, however, three other
members of his squad agreed with him, and the order was rescinded.'©
With the scenethus set, the ICTY wasfaced with the challenge of deciding
Erdemovic’sfate. Inthe course of doing so they addressed one of the most
interesting, yet questionable, defenses available—that of duress.

I11. The“Majority” Opinion - Judge McDonad and Judge VVohrah

On 29 May 1996, Erdemovic was indicted on two counts, one for
crimes against humanity and a second alternative count for violations of
the laws or customs of war. In November 1996, he plead guilty before the
trial court to one count of a crime against humanity. Taking note of the
“[€e]xtreme necessity arising from duress and other orders from a superior”
as one of many mitigating circumstances, the court accepted his plea and
sentenced him to ten years imprisonment.* Immediately lodging an
appea against the sentencing judgement, the Appellate Chamber took the
matter under consideration. On 7 October 1997 they issued their decision.
The court identified five major issues presented by Erdemovic’s appeal.

9. Id. Intotal, approximately 1200 men were killed. 1d. at 21.

10. Id. Other soldiers did massacre these men. Id. at 27. Shortly after these events,
another member of the 10th Sabotage Unit tried to kill Erdemovic and two of his friends.
Severely wounded, he ended up in aBelgrade military hospital where he met and confided
in amember of the press. Two days later he was arrested by the State Security Services of
the Republic of Serbia. Arriving in The Hague on 30 March 1996, he immediately con-
fessed to the murders and provided key evidence against other war criminals. Id. at 24.

11. Sentencing Judgement I, supra note 5, at 25, 29.
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The most critical of the five, and the one that caused the greatest split in
the court, was the issue of duress as a defense. 12

The mgjority found the nature of Erdemovic’s pleaintimately tied to
the possibility that statements he madein the course of histestimony raised
the defense of duress. This required the court to examine whether or not
duress, thus raised, presents an absolute defense to charges like those pre-
sented against the accused. The court first determined that the portion of
the Statute of the International Tribunal related to guilty pleas was vague
and imprecise. They could not make a decision based on the statute alone.
Thisbeing the case, they turned to the international law arenafor some on-
point guidance. Finding no compelling precedent amongst the entire body
of international law, the majority then began an extensive examination of
precedent from different authorities, including the domestic legidation of

12. Erdemovic, No. IT-96-22-Y, at 10 (Oct. 7, 1997) (Appeas Chamber Judgment),
available at http://www.un.org/icty/erdemovic/appeal/judgment/erd-g971007e.htm. Five
issues were identified by the court: (1) acquittal; (2) sentence revision; (3) an inquiry to
determine if Erdemovic made an informed, unequivocal plea; (4) whether duress should be
considered acompl ete defense to such crimes, or only afactor considered in mitigation; and
(5) whether the matter should be remitted to the tria court for rehearing. The court unani-
mously rejected Erdemovic’s appeal for acquittal, and by avote of 4 to 1 denied hisrequest
for sentence revision. The court also determined that Erdemovic’s plea was not informed
by avote of 4to 1. Theissue of duress as a defense split the court. Three judges viewed
duress as purely a matter for mitigation while two opined that it might be a complete
defense. Thevotein favor of arehearingwas4to 1. 1d.; seealso infra Table 1.

13. Erdemovic, No. IT-96-22-Y, at 25-37 (Oct. 7, 1997) (Appeas Chamber, Joint
Separate Opinion of McDonald, J. and Vohrah, J.) [hereinafter Majority Opinion]. They
did so by examining their own rules in the light of the Vienna Convention on the Law of
Treaties. Article 32 of that Convention provides:

Recourse may be had to supplementary means of interpretation, includ-
ing the preparatory work of the treaty and circumstances of its conclu-
sion, in order to confirm the meaning resulting from the application of
article 31, or to determine the meaning when the interpretation according
to article 31: (a) leaves the meaning ambiguous or obscure; or (b) leads
to aresult which is manifestly absurd or unreasonable.

Id. at 2 (quoting Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S.
331). Consequently, the Appeals Court examined a variety of sources in their quest to
determine if duressis an absolute defense to crimes such asthe one charged in the present
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various states across the globe.’® After an exhaustive description of the
various statutes and holdings throughout the world, they concluded that:

After the above survey of authoritiesin the different systems of
law and exploration of the various policy considerations which
we must bear in mind, we take the view that duress cannot afford
a complete defence to a soldier charged with crimes against
humanity or war crimesin international law involving the taking
of innocent lives. . . . In theresult, we do not consider the plea of
the Appellant [as equivocal because] duress does not afford a
complete defence in international law to a charge of a crime
against humanity or a war crime which involves the killing of
innocent human beings.#

A closer reading of this opinion reveals the policy behind this deci-
sion. Themajority clearly stated that they were concerned about “the mes-
sage” this decision would send to commanders in the field. Viewing the
role of international humanitarian law as guidance for the conduct of com-
batants and commanders on the ground, they stated:

There must be legal limits as to the conduct of combatants and
their commanders in armed conflict. In accordance with the
spirit of international humanitarian law, we deny the availability
of duress as a complete defence to combatants who have killed
innocent persons. In so doing, we give notice in no uncertain
termsthat those who kill innocent personswill not be ableto take
advantage of duress as a defence and thus get away with impu-
nity for their criminal actsin the taking of innocent lives.1®

It therefore appears that, regardless of the legal foundations of their deci-
sion, they had their goal in mind long before issuing their opinion. It was
merely a matter of finding the correct legal avenue of approach to reach
their conclusion. By doing so, the court avoided the rather unpleasant
prospect that other, more culpable, suspects may receive the benefit of a

13. (continued) case. These sources included British military manuals, the Manual
for Courts-Martial, domestic case law of the United States and other nations, and the
domestic legislation of both civil and common law states. 1d.

14. Id. at 45.

15. Id. at 42. Inreaching their decision, the mgjority rejected out of hand significant
case law to the contrary on which Presiding Judge Cassese relied heavily. They rejected
this case law because of itsrelative value as precedent. Id. at 19. Judge Cassese takes this
issue head on in his opinion, which is discussed infra at Part I V.
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duress defense in the future. Instead the court chose the easy way out,
ignoring the issue of duress until sentencing.’® Analysis of duressin mit-
igation is much less difficult to swallow than possibly acquitting an indi-
vidual accused of crimes against humanity. By putting the issue off until
sentencing, they removed a significant burden from the trial court, and
avoided having to decide sticky issues related to the relative value of lives.
Presiding Judge Cassese, however, was not afraid of that challenge.

IV. The “Minority” Opinion (Judge Cassese, Judge Stephen)®’

The minority opinion provides strong argument for those sympathetic
to duress as a complete defense. Judge Cassese begins by attacking the
majority’s reliance on national law concepts, strongly objecting to their
automatic incorporation into the body of international law. In penning his
opinion, Judge Cassese cited three “fundamental considerations’ support-
ive of his abjection. “First, the traditional attitude of international courts
to national law notions suggest that one should explore all the means avail-
able at the international level before turning to national law.”*8 In other
words, the approach of the majority failed to abide by the traditional
approach followed by most international jurists. Instead of exhausting all
means available at the international law level, in the opinion of Judge
Cassese, the majority unnecessarily ignored significant international deci-

16. 1d. Inconfronting the difficult issue of proportionality (inthe majority’sopinion,
a balancing of harms weighing the potential wrong in the killing of innocents against the
possihility that both the perpetrator and the innocents may both be killed) they stated:

These difficulties are clear where the court must decide whether or not
duressis a defence by a straight answer, ‘yes or ‘no’. Yet, the difficul-
ties are avoided somewhat when the court isinstead asked not to decide
whether or not the accused should have a complete defense but to take
account of the circumstances in the flexible but effective facility pro-
vided by mitigation of punishment.

1d.

17. While Judge Stephen did, indeed, draft his own separate and dissenting opinion,
it tracks with that of Presiding Judge Cassese, which is slightly more thorough. Therefore,
while citation to the “minority opinion” refers to the opinion written by Judge Cassese, the
“minority opinion” is, in fact, that of both Judges Cassese and Stephen.

18. Minority Opinion, supra note 3, at 3.
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sions on the issue of duress.’® But other aspects of the majority opinion
also concerned him.

In his second challenge to the mgjority, Judge Cassese, pointed out
that the “consideration militating in favour of using great circumspection
before transposing national law notions into international law is inextrica-
bly bound up with the very subject matter under discussion.”?° Put plainly,
this means that international law is an amalgamation of the laws from var-
ious jurisdictions. At the same time, however, international law takes
great pains to ensure that this body of law does not favor the laws of one
system over another. Theclear implication isthat the opinion of the major-
ity violatesthis principle. Placing favor of one system over another led to
his third challenge to the majority.

His third reason for discouraging the mechanical integration of
domestic legidation into the international arenaisthe danger this posesto
the specificity of the proceedings at bar. He pointed out that, while inter-
national judicial proceedings are easily distinguishable from their intra-
state counterparts, they are also extremely dependent on the cooperation of
the states under their jurisdiction. The blind integration of one states’ sys-
tem over that of its neighbor islikely to cause confusion and consternation
among those groups upon which the international judicial system is depen-
dent for support. The states, after all, have “sway and control” over those
subject to international proceedings. The result is significant misappre-
hension and confusion within the international jurisdiction of the court.?!
Judge Cassese concluded his analysis with the following proposition:

Any time international provisions include notions and terms of
art originating in national criminal law, the interpreter must first
determine whether these notions or terms are given a totally
autonomous significance in the international context, [that is]

19. Id. a 3, 11-28. Helater pointed out exactly what the majority ignored—signifi-
cant and persuasive international court decisions supportive of duress as a complete
defense. Judge Cassese began by identifying cases directly addressing duress as adefense.
In particular he relied on the Einsatzgruppen case, also known as the Trial of Otto Ohlen-
dorf et al., reprinted in TriIALSs oF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBU-
NALS UNDER ConTRoL CounciL Law No. 10 (1950). The majority rejected this case, and
many similar cases, out of hand as having little value as precedent. They questioned the
source of authority for this court, determining that it was not the equivalent of an interna
tional tribunal. Majority Opinion, supra note 13, at 19. Judge Cassese reached a different
conclusion. Minority Opinion, supra note 3, at 17.

20. Minority Opinion, supra note 3, at 4.

21. Id. at 5.
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whether, once transposed onto the international level, they have
acquired anew lease of life, absolutely independent of their orig-
inal meaning. If the result of this enquiry isin the negative, the
international judge must satisfy himself whether the transplant
onto the international procedure entails for the notion or term an
adaptation or adjustment to the characteristic features of interna-
tional proceedings. This exploration should be undertaken by
examining whether the general context of international proceed-
ings and the abject of the provisions regulating them delineate
with sufficient precision the scope and purpose of the notion and
itsrolein theinternational setting. Only if this enquiry leadsto
negative conclusionsisone warranted to draw upon national leg-
islation and case-law and apply the national legal construct or
terms as they are conceived and interpreted in the national con-
text.??

Having thus taken issue with the fundamental process adopted by the
majority in reaching their decision, Judge Cassese then discussed the spe-
cific issues raised by the Erdemovic appeal. While agreeing with the
majority that Erdemovic’s pleawas not informed, he based his decision on
evidence indicating that the defense of duress had been raised by com-
ments of the accused. Based on his study of international law, he found
that no specific rule on duress as a complete defense had yet emerged. He
therefore relied on the general rule of duress, stating that: “In logic, if no
exception to ageneral rule be proved, then the general rule prevails.”> He
identified the general rule as having four strict conditions, each of which
must be met before the defense may be satisfied.?*

The first of these conditions requires that the act charged be done
under an immediate threat of severe and irreparable harm to life or limb.
Thethreat must beimmediate, real, and perceivable. It cannot be specula
tiveor trivial. Second, there must be no other adequate means of averting
the evil conduct. If the accused has some other means at his disposal to
avoid taking the action, he must do so. Judge Cassese's third condition
requires a proportionality analysis. Thisis abalancing test, weighing the
evil associated with committing the crime against the evil associated with
not committing the crime. In other words, the remedy should not be dis-
proportionate to the evil, or the lesser of two evils should be chosen.

22. |d. (emphasisin original text).
23. Id.a 7.
24. 1d.a8,9.
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Finally, the situation leading to duress must not have been voluntarily
brought about by the person coerced; the accused must take no action indi-
cating support for the coerced activity. Of the four conditions, clearly the
minority opinion placed the most weight on the proportionality analysis,
since that isthe heart of the duress issue.?

Judge Cassese pointed out that, where the underlying offense
involves the killing of innocents, the most difficult to satisfy of these four
criteriais proportionality.?® He envisioned a situation not unlike that pro-
posed by the hypothetical at the beginning of this note.?” Recall that the
prisoner in the hypothetical had been directed to kill an innocent
woman. As motivation, the lives of his family were placed in
jeopardy. Were he to commit the crime and later be charged, the issue of
duresswould no doubt arise. Based on their integration of certain national
legal principles into the body of international law, the majority would be
interested in the facts and circumstances surrounding the actions of the
accused only inrelation to determining an appropriate sentence. Under the
minority view, however, merely raising these factsin the course of aguilty
plea would be sufficient to require inquiry into duress as a complete
defense. The question is not so much whether the defense will work. That
isamatter for the trial court to decide. Rather the question is whether, as

25. Id.at 9.
26. Id. at 29. Judge Cassese stated that:

Perhaps—although that will be amatter for the Trial Chamber or aJudge
to decide—it will never be satisfied where the accused is saving hisown
life at the expense of hisvictim, since there are enormous, perhapsinsur-
mountable, philosophical, moral and legal difficultiesin putting onelife
in the balance against that of others. . ..

Id.
27. Id. a 32. Judge Cassese asked the reader to consider the following:

An inmate of a concentration camp, starved and beaten for months, is
then told after a savage beating, that if he does not kill another inmate,
who has aready been beaten with metal bars and will certainly be beaten
to death before long, then his eyes will, then and there, be gouged
out. Hekillsthe other inmate as aresult. Perhaps ahero could accept a
swift bullet in his skull to avoid having to kill, but it would require an
extraordinary—and perhaps impossible—act of courage to accept one's
eyes being plucked out. Can one truly say that the man in this example
should have allowed his eyes to be gouged out and that he is a criminal
for not having done so? Id. (emphasisin origina text).
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amatter of fundamental fairness, the accused should be allowed to offer a
plea that, by its very nature, raises the possibility that his behavior is
legally excusable. In application to the hypothetical situation described
above, duress may or may not relieve the accused of criminal responsibil-
ity for his conduct.?® Judge Cassese would likely say that, even if the
defense fails to result in acquittal, the trial court is better off. The judge
now has all the necessary information on the record for consideration on
sentence.

The primary difference between these two opinionsisthat the major-
ity based its decision on policy concerns. The minority, however, based its
determination on precedent of international law. If one appreciates the
concept of an “activist” court, he may well find the majority opinion more
persuasive. A strict interpretationist, however, may find the policy-driven
decision-making of the court a bit disturbing.

V. The Wildcard — Judge Li

It appears that Judge Li was the swing votein this case. Had circum-
stances been only dlightly different, this note would discuss why duressis
now a complete defense to war crimes or crimes against humanity. But
Judge Li based his decision on one factor, and one factor alone—judicial
economy.?®

Judge Li got around the whole issue of duress by accepting the plea
of Erdemovic as both equivocal and informed. Judge Li freely admitted
that the criteriafor duress might be present in Erdemovic’s testimony, but
the entire purpose behind providing information regarding duress was
mitigation. Erdemovic’s motivation in raising such matters was not for
defense, but only to try and get a more lenient punishment. Judge Li
placed greater emphasis on the motivation of the defendant, and therefore

28. Judge Cassese would place significant weight on the inevitability of the circum-
stances. In this hypothetical, if the death of the woman is inevitable, regardless of the
actions of the accused, then it is more likely that the actions meet the proportionality test.
In application to Erdemovic, the men he killed would have died anyway. Additionally, he
would have died with them. Instead of having 1200 dead, the result would be 1201 dead.
In balancing the two evils, the lesser evil seemsto be that which resultsin the least amount
of death. Id.

29. Erdemovic, No. IT-96-22-Y, at 8 (Oct. 7, 1997) (Appea s Chamber, Separate and
Dissenting Opinion of Li, J.), available at http://www.un.org/icty/erdemovic/appeal/judge-
ment/erd-asojli971007e.htm.
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ignored the larger issue of whether duress can be a complete defense. He
opined that, merely as a matter of judicia economy, the Appellate Cham-
ber should have reassessed Erdemovic’s sentence. He pointed out the
illogic of sending the matter back to thetrial court for subsequent rehearing
on sentence when the Appellate Chamber had all the information neces-
sary to make the sentencing decision.%°

Judge Li makes good sense from the perspective of judicial economy.
But at the same time his opinion dedicates nearly five pagesto adiscussion
of duress as acomplete defense. While he clearly states his support for the
majority opinion, he then goes out of hisway to dismissthe entireissue as
being moot. Like the majority, Judge Li took the easy way out. Since the
accused raised duress only as a matter of mitigation, he was not forced to
establish precedent one way or the other. While agreeing that duress can-
not be a complete defense, this is dicta when viewed in the light of Judge
Li’sdecision regarding the manner in which the defendant rai sed the issue.
Judge Li therefore avoided making the difficult choice between approving
or dismissing the concept of duress as a defense.

V1. Conclusion

The question remains whether our hypothetical prisoner should be
given the opportunity to present duress as a complete defense. In the eyes
of the mgjority, the answer isclearly no. They base this on important pol-
icy considerations, including the fear that allowing such a defense may
encourage heinous conduct committed by radical elements in the world.
So long as an individual soldier or commander can point up the chain of
command, he has a valid defense to the most distasteful of crimes. The
minority, however, would permit him to raise the defense at trial. They
would, in fact, sua sponte withdraw his plea of guilty and enter a plea of
not guilty on his behalf. Judge Li, on the other hand, would look to see
how the defendant raised the matter of duress. If he raised it solely as a
matter of mitigation, he would limit his consideration of such evidence
thereto. While indicating his inclination to agree with the mgjority, how-
ever, hisanswer to the ultimate question of duress as acomplete defenseis
less than compelling.

At least for the moment, theissue of duressasadefenseissettled. But
one may justifiably inquire into its future, since the decision clearly leaves

30. Id.
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room for the possibility that it may be seen again, at least in the context of
sentencing. More significantly, however, the result in this case was
decided by onevote. A different panel may place more emphasis on prior
decisions by other international tribunals. The language of the minority
opinion certainly provides hope for othersin Erdemovic's shoes. But the
impact of the decision is greater than that.

The most important and lasting impact of the majority decision isits
foundation in policy. Thisis aso the point of greatest concern for the
future. The courts’ apparent willingness to search through voluminous
reams of state legidation and practicein order to find alegal basisfor their
decision is significant. Such a pursuit degrades the value of decisions by
other international tribunals. But the more grave concern is the source of
state legislation and practice. These are rules and regulations that are not
written with the international defendant in mind. Applying them to situa-
tions like that of Drazen Erdemovic is not unlike forcing the cliché square
peg in the equally hackneyed round hole. Furthermore, the range of
sources consulted by the court in reaching its decision included the U.S.
Manual for Courts-Martial and British military regulations. The courts
willingness to examine such a divers range of publications means that vir-
tually any regulation, order, or directive, published by military sources
may become part of the body of international law.

Thistrend is not likely to end here. It therefore becomes critical that
everything the U.S. military writes, every order it publishes, and every
manual it issues, be scrutinized for consistency with U.S. policy inthearea
of international and operational law. No longer will it be sufficient to ask
“isthis consistent with the Constitution of the United States.” It now must
be determined what impact military rules and regulations may have when
considered by international tribunals. Authors of such documents should
be aware of the possible impact of their penmanship. In sum, the matter of
duress as a defense to crimes like those committed by Drazen Erdemovic
isfar from dead. But the lasting impact of the decision is much greater. It
reaches as far as the pen on your desk.
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PROSECUTOR V. ZEJNIL DELALIC
(THE CELEBICI CASE)

JENNIFER M. RockoFrt

This note summarizes the International Criminal Tribunal for the
Former Yugoslavia (ICTY) decision, Prosecutor v. Zejnil Delalic, et al.
(The Celebici case).? The case concerns the prosecution of four individu-
als alleged to have worked as guards or as supervisors in the Celebici
prison-camp. The ICTY held these individuals liable either in their indi-
vidual capacity or under the theory of superior responsibility for many,
although not all, of the allegations charged.

I. Introduction

The indictment concerned horrific events alleged to have occurred
during 1992 at Celebici prison-camp, a detention facility in the village of
Celebici located in the Konjic municipality in central Bosnia and
Herzegovina.® It charged the four accused with grave breaches of the
Geneva Conventions of 1949 under Article 2 of the governing statute of
the ICTY (Statute), and with viol ations of thelaws or customs of war under
Article 3 of the Statute.*

Two of the defendants, Esad Landzo and Hazim Delic, were charged
primarily with individua criminal responsibility pursuant to Article 7(1)
of the Statute.> Landzo, also known as “Zenga,” allegedly worked as a
guard at the Celebici prison-camp from May to December 1992.6 The
indictment charged him as a direct participant with the following crimes
under international humanitarian law: willful killing and murder; torture

1. Law Clerk, The Honorable Albert V. Bryan, Jr., Federal District Judge for the
Eastern District of Virginia; J.D., 2000, University of Virginia School of Law; B.A., 1995,
Princeton University. The author would like to thank Maor Geoffrey S. Corn, Major
Michael L. Smidt and Mrs. Ann Rockoff for their encouragement and assistance.

2. Prosecutor v. Delalic, No. 1T-96-21-T (Nov. 16, 1998) (Celebici case), available
at http://www.un.org/icty/ (Tribunal Cases, Judgment).

3. 1d. 13

4. Id.

5. 1d. 1 5.

6. 1d. 1 6.
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and cruel treatment; and causing great suffering or seriousinjury and cruel
treatment.” Hazim Delic was alleged to have been the deputy commander
of the camp from May to November 1992 and commander from November
to December 1992.8 He was charged both as a direct participant and as a
superior with command responsibility.® In particular, Delic was charged
with the following crimes under international humanitarian law: willful
killing and murder; torture and cruel treatment; inhuman treatment and
crud treatment; causing great suffering or serious injury; and cruel treat-
ment, unlawful confinement of civilians; and plunder of private property.1©

The other defendants, Zdravko Mucic and Zejnil Delalic, were
charged primarily as superiorswith responsibility for crimes committed by
their subordinates pursuant to Article 7(3) of the Statute.’* Delalic was
purported to have had authority over the Celebici prison-camp and its per-
sonnel.*? He alegedly coordinated the activities of the Bosnian Muslim
and Bosnian Croat forcesin the Konjic areafrom April to September 1992;
from June to November 1992, he also served as Commander of the First
Tactical Group of the Bosnian Army.13 Mucic, also known as*“Pavo,” was
presumed to have been the commander of the Celebici prison-camp from
May to November 1992.14 In light of their positions of superior authority,
Delalic and Mucic were charged with having known or having had reason
to know that their subordinates were mistreating the detainees in the
prison-camp.’®> Further, Delalic and Mucic were charged with failing to
take necessary and reasonable measures to prevent such acts or to punish
the perpetrators.’® In their capacities as superiors at the prison-camp,
Delalic and Mucic were charged with the following crimes under interna-
tional humanitarian law: willful killing and murder; torture and cruel treat-
ment; causing great suffering or serious injury and cruel treatment;
inhuman and cruel treatment; unlawful confinement of civilians; and plun-
der of private property.t’

7. 1d. 11 6-10.
8. Id. 111

9. Id. 112.

10. 1d. 11 12-18.
11. Id. 15.

12. Id. T119.

13. Id.

14. 1d. 1 20.

15. 1d. 1121.

16. Id.

17. 1d. 11 21-28.
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The Trial Chamber initially dealt with several “procedura issues,”
such as the disclosure of the witnesses' identities and the admissibility of
certain evidence, including: statements made by the accused prior to trial;
videotapes seized by the Austrian police; a letter purportedly written by
Mr. Mucic; and evidence of the prior sexual conduct of the victims of sex-
ual assault.’® After resolving these and other issues relating to the regula-
tion of the proceedings, the Tribunal found that the Prosecution had
presented sufficient evidence to allow a reasonable tribunal to convict,®
and thus denied the Defense’s requests for dismissal of al counts of the
Indictment.?0

Il. Background and Preliminary Factual Findings

Historical and Geographical Background of the Socialist Federal Republic
of Yugoslavia (SFRY)

The Tribunal began its judgment with a detailed description of events
asthey existed in 1992. In assessing the background situation, the Tribunal
afforded substantial weight to several government-produced documents,
including: resolutions of the United Nations Security Council and General
Assembly; the Final Report of the United Nations Commission of Experts;
reports of the United Nations Secretary-General; and declarations and
statements from the European Community and the Conference on Security
and Cooperation in Europe.?

According to the Tribunal description, Tito's attempts to unify the
many nationalities living in the SFRY began to unravel on Tito's death in
1980.%22 Shortly after he died, distinct Serbian and Croatian governments
developed.?® By 1990, subsequent to a referendum by the Krajina Serbs
on self-autonomy, clashes rapidly arose between the Krajina Serbs and the
Croatian authorities.?* At this time, Croatiaincluded territory with histor-
ical linksto Serbiaand contained asignificant population of Serbs. By late
1990 and into 1991, further moves towards independence were made in
Croatia, and ethnic conflictsintensified.?> By the end of 1991, the United

18. Id. 1152, 63, 70.
19. Id. 1182.

20. 1d. 11 81-82.

21. 1d. §90.

22. 1d. 191, 96.

23. Id.

24. 1d. 198.
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Nations becameinvolved.? In February 1992, the Security Council estab-
lished the United Nations Protection Force to monitor the cease-fire which
was signed in late 1991.27 Within the following year, the SFRY was dis-
solved into its respective ethnic parts.?8

According to the Tribunal, the armed conflict in Bosnia and Herze-
govina, characterized by “ethnic cleansing” and massive displacements of
local populations, was the most protracted of all the conflicts taking place
during this period.?® The Konjic municipality, in particular, “was of stra-
tegic importance as it housed lines of communication from Sargjevo to
many other parts of the State [and] constitut[ed] a supply line for the Bos-
nian troops.”3° For these and other reasons, including its perceived impor-
tance to the Bosnian Croats and the existence of various military facilities
manned by the opposition, Konjic found itself in the midst of increasing
armed conflict. By mid-April 1992, Konjic had been effectively sur-
rounded and cut-off by armed Serb forces.3! Croat and Muslim soldiers
fought to provide access routes to Sargjevo and drive the Serbs out of the
Konjic municipality. As part of these military operations, many members
of the Serb population were arrested and housed in the newly-created
Celebici prison facility.3?

The Celebici prison-camp first received inmates in the latter part of
April 1992.38 Detainees were mainly men, transferred from various loca-
tions.3* The Tribunal described the environment at the camp:

It is clear that an atmosphere of fear and intimidation prevailed
at the prison-camp, inspired by the beatings meted out indiscrim-
inately uponthe prisoners’ arrest, [their] transfer to the camp and
their arrival. Each of the former detainees who testified before
the Trial Chamber described acts of violence and cruelty which
they themselves suffered or witnessed and many continue today

25. 1d. 1 100.

26. 1d. 1103.

27. 1d.

28. Id. 11 105-06.
29. 1d. 107.

30. Id. §123.

31. 1d. §133.

32. Id. 71141,

33. Id. 1 146.

34. Id. 1147.
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to sustain the physical and psychological consequences of these
experiences.®

The last prisoners |eft the Celebici prison-camp on 9 December 1992.36

1. Applicable Law
A. Genera Principles of Interpretation

In order to resolve disputes regarding the interpretation of its Statute
and Rules, the Court discussed at length the various methods traditionally
used to interpret international treaties and conventions.3” It then concluded
that it would interpret its Statute by focusing on the goals of the Statute and
the social and political considerations that gave rise to its creation.®® In
this respect, the Tribunal noted it was established in response to the “kinds
of grave violations of humanitarian law . . . [that] continue to occur in
many other parts of the world, and continue to exhibit new forms and per-
mutations.” %

B. Applicable Provisions of the Statute

The Tribunal then explored the meaning of Articles 1-7 of its
Statute.*® Article 1 confines the Tribunal to “concerning itself with ‘seri-
ous violations of international humanitarian law’ committed within a spe-
cific location and time-period.”#* The Tribunal found these temporal and
geographical requirements to have been met in this case. The Defense,
however, argued that the crimes charged were not “serious’ violations of
international humanitarian law.*? Instead, the Defense argued that the
crimes were mere “lessor violations’ more appropriately subject to prose-
cution by national courts.*® Further, Mr. Landzo presented a selective

35. Id. 1 150.

36. Id. 1157.

37. Id. 11 160-69.

38. Id. 1 170.

39. Id.

40. U.N.Doc. S/25704, annex, arts. 1-9 (1993), availableat http://www.un.org/icty/
basic/statut/ statute.htm.

41. Delalic, No. IT-96-21-T, 1 173.

42. 1d. 1175.

43. 1d.



2000] CASE NOTES 178

prosecution claim arguing that he was but one of thousands of individuals
who might have been prosecuted for similar offences committed in the
former Yugoslavia.**

The Tribunal responded to these arguments raised by the
Defense. First, the Tribunal found that it was not intended to concern itself
with personsin positions of military or political authority.*® Then, the Tri-
bunal held that Article 9 granted the Tribunal concurrent jurisdiction with
national courts.*® In answer to the Defense’s argument that the crimes
charged were not “serious’ violations of international humanitarian law,
the Tribunal declared that: “to argue that these are not crimes of the most
serious nature strains the bounds of credibility.”4” Lastly, the Tribunal
found that Mr. Landzo was not a singular indicted individual, but rather
that the Prosecutor had issued indictments against numerous others.*

C. Genera Requirements for the Application of Articles2 and 3 of the
Statute

Next, the Tribunal tackled the general prerequisitesfor the application
of theinternational laws of war. First, there must be an “ armed conflict” .49
The Tribunal adopted the test formulated in the case of The Prosecutor v.
Dusko Tadic (Tadic Jurisdiction Decision): there must be protracted
armed violence between governmental authorities and organized armed
groups or between such groups within a State.® The Tribunal found this
test satisfied.>r Additionally, for purposes of finding “armed conflict,” the
Tribunal noted it was not required to find such conflict in the Konjic
municipality itself, but rather need only ook to thelarger territory of which

44, Id.

45, Id. 7176.

46. 1d. §177.

47. 1d. §178.

48. 1d. f179.

49. Id. 7182.

50. Id. 1183 (quoting Prosecutor v. Tadic, No. 1T-94-1-AR72 (Oct. 2, 1995) (Deci-

sion on the Defense Mation for Interlocutory Appeal on Jurisdiction)).

51. Id. 1192
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Konjic formed apart.52 The Tribunal further found a clear nexus between
the armed conflict and the crimes allegedly committed by the accused.>3

The Tribunal next addressed the two conditions required by Article 2
of its Statute: “the alleged offences [must be] committed in the context of
an international armed conflict [and] the alleged victims [must be] *per-
sons protected’ by the Geneva Conventions.” In principal, the Tribunal
agreed with the Tadic decision that customary law has extended the “ grave
breaches’ provisions of the Geneva Conventions to internal armed con-
flicts.5> However, the Tribunal made no actual finding on whether Article
2 of the Statute can be applied only ininstances of international armed con-
flict, or whether this provision is also applicable to internal armed
conflicts.®® Rather, the Tribunal easily concluded that the armed conflict
occurring in Bosnia and Herzegovinawas international as of the date of its
recognition as an independent state, 6 April 1992.57 The Tribunal
explored whether the conflict became internal upon the withdrawal of the
external forces,®® but ultimately determined that the international armed
conflict continued throughout the whole of 1992.5°

Having concluded that the armed conflict was international in nature,
the Tribunal then tackled whether the victims were “protected persons’ as
defined by the Fourth Geneva Convention on Civilians®® or the Third
Geneva Convention on Prisoners of War.6! The Fourth Geneva Conven-
tion defines “ protected” personsas: persons“in the hands of a party to the
conflict or occupying power of which they are not nationals.”? Here, the
issue was whether the victims were of the same nationality astheir captors
such that they would then necessarily fall outside the protections of the
Fourth Geneva Convention.®® For purposes of its discussion, the Tribunal

52. 1d. 1185.

53. 1d. 1197.

54. 1d. 1201 (emphasis added).

55. 1d. 1202.

56. Id. 1235.

57. 1d. 1214.

58. 1d. 1215.

59. Id. 1234.

60. Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, 6 U.S.T. 3516, 72 U.N.T.S. 287 [hereinafter Fourth Geneva Conven-
tion].

61. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, 6 U.S.T. 3316, 72 U.N.T.S. 135.

62. Delalic, No. IT-96-21-T 236 (citing Fourth Geneva Convention, supra note
60).
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explained that, even if the State of Bosnia and Herzegovina had granted
nationality to the Bosnian Serbs, Croats, and Muslimsin 1992, therewould
still be an insufficient link between the Bosnian Serbs and the State to con-
sider them Bosnian nationals in the present case.®* Rather, the Bosnian
Serbs had clearly expressed their wish to be a part of the Federal Republic
of Yugoslavia (FRY) and engaged in armed conflict on behalf of the FRY
forces.®> Thus, the Tribunal concluded that Bosnian Serb civilians were
“protected” under the Fourth Geneva Convention when detained by Bos-
nian government forces.%

[t is clear that the victims of the acts alleged in the Indictment
were arrested and detained mainly on the basis of their Serb iden-
tity. Assuch, and insofar as they were not protected by any of
the other Geneva Conventions, they must be considered to have
been “protected persons” within the meaning of the Fourth
Geneva Convention, as they were clearly regarded by the Bos-
nian authorities as belonging to the opposing party in an armed
conflict and as posing athreat to the Bosnian State.®”

The Tribunal further rationalized that, in accordance with the devel opment
of human rights as applied to modern conflicts, “it would be incongruous
with the whole concept of human rights, which protect individuals from
the excesses of their own governments, to rigidly apply the nationality
requirement of Article 4. . .. ”% Having thus found that the victims were
“persons protected” under the Fourth Geneva Convention and having
determined that individuals protected by the Fourth Convention necessar-
ily fell within the protections of the Third, the Tribunal did not consider it
necessary to discuss whether the victimswere “ prisoners of war” under the
Third Geneva Convention.®®

D. Article 3 of the Statute

Next, the Tribunal addressed the nature of the prohibitions of Com-
mon Article 3 of the Geneva Conventions and their incorporation into Arti-

63. Id. 11241.
64. Id. 1259.
65. Id.

66. 1d. 1 261.
67. 1d. 1 265.
68. 1d. 266.
69. 1d. 11276.
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cle 3 of the Statute. The Tribunal limited its discussion on the expansion
of the laws of war by essentially agreeing with the conclusion of the Tadic
tribunal: Article 3 of the Statute guarantees that the Tribunal’s jurisdiction
is broad enough to cover violations of Common Article 3 whether or not
they occur within an international or an internal armed conflict.”®

This Trial Chamber isin no doubt that the intention of the Secu-
rity Council was to ensure that al serious violations of interna-
tional humanitarian law, committed within the relevant
geographical and temporal limits, were brought within the juris-
diction of the International Tribunal . . .. While ‘grave breaches
must be prosecuted and punished by all States, ‘other’ breaches
of the Geneva Conventions may be so. Consequently, an inter-
national tribunal such asthis must also be permitted to prosecute
and punish such violations of the Conventions.’*

Furthermore, the Tribunal denied that applying individual criminal
responsibility to violations of Common Article 3 would amount to the cre-
ation of ex post facto law.”? As support, the Tribunal cited the provisions
of the Criminal Code of the SFRY, adopted by Bosnia and Herzegovinain
April 1992, under which the accused would have been held individually
criminally responsible under their own national laws.”® Thus, having con-
cluded that an international armed conflict existed in Bosnia and Herze-
govina during the relevant time period and that the victims of the alleged
offenses were “protected persons,” the Tribunal further found Article 3 of
the Statute applicable to each of the crimes charged on the basis that those
crimes also constituted violations of the laws or customs of war that are
substantively prohibited by Common Article 3 of the Geneva Conven-
tions.”

E. Individual Criminal Responsibility Under Articles 7(1) and 7(3) of the
Statute

The Tribunal next explained the principle of individual criminal
responsibility under Article 7(1) of the Statute. The principle, commonly
known as the command responsibility doctrine, extends responsibility

70. 1d. 1300.

71. 1d. 11306, 308.
72. 1d. 11312

73. Id.

74. 1d. §317.
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beyond those who directly commit the crimes. The tribunal quoted the
Report of the Secretary-Genera: “All personswho participate in the plan-
ning, preparation, or execution of serious violations of international
humanitarian law in the former Yugoslavia contribute to the commission
of the violation and are, therefore, individually responsible.” ™ The Tribu-
nal concluded that such a principle, holding military commanders and
other persons occupying positions of superior authority criminally respon-
sible for the unlawful conduct of their subordinates, is a well-established
norm of international customary law.”

The Tribuna outlined the degree of participation necessary to be con-
sidered criminally responsible. As an initial matter, individual responsi-
bility results regardless of whether the commander undertook positive acts
or omissions.”” “Thus, a superior may be held criminally responsible not
only for ordering, instigating or planning criminal acts carried out by his
subordinates, but also for failing to take measures to prevent or repress the
unlawful conduct of his subordinates.” ”® The Tribunal cited Article 87 of
Additional Protocol | asimposing this affirmative duty on superiors.”

In setting out the requirements to establish individual responsibility
for acts that do not constitute a direct performance of the criminal viola-
tion, the Tribunal held:

[The] actus reus for such responsibility is constituted by an act
of participation which in fact contributes to, or has an effect on,
the commission of the crime. Hence, this participation must
have “a direct and substantial effect on the commission of the
illegal act.” The corresponding intent, or mens rea, is indicated
by the requirement that the act of participation be performed
with knowledgethat it will assist the principal in the commission
of thecriminal act. Thus, there must be “ awareness of the act of
participation coupled with a conscious decision to participate by
planning, instigating, ordering committing, or otherwise aiding
and abetting in the commission of acrime.”&

75. 1d. 1 319 (quoting Report of the Secretary-General Pursuant to Paragraph 5 of
Security Council Resolution 955 (1994), Feb. 13, 1995, U.N. Doc. $/1995/134, para. 54).

76. 1d. 1333.

77. 1d.

78. Id.

79. Id. 1334 (citing Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of International Armed Conflicts, Dec. 12,
1977, art. 87, 1125 U.N.T.S. 3).
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Further, the Tribunal defined “aiding and abetting” to include “all acts of
assistance that lend encouragement or support to the perpetration of an
offense and which are accompanied by the requisite mens rea.”8! Such
assistance need not occur at the same time and place asthe actual commis-
sion of the offense, nor must it be physical; it may include merely psycho-
logical support.8? Additionally, a pre-existing plan to engage in criminal
conduct is unnecessary.8

Asto the superior responsibility for failure to act, the Tribunal found
three prerequisites for the application of Article 7(3) of the Statute:

(1) the existence of a superior-subordinate relationship;

(2) the superior knew or had reason to know that the criminal act
was about to be or had been committed; and

(3) thesuperior failed to take the necessary and reasonable mea-
sures to prevent the criminal act or punish the perpetrator
thereof .34

The Tribunal tackled these elementsindividually. 1t noted that the require-
ment of a superior-subordinate rel ationship becomes more problematic in
situations such as that of the former Yugoslavia, where the formal com-
mand structure had broken down and the interim structure was ambiguous
and ill-defined.®5 Despite this lack of clarity, the Tribunal stressed that
commanders within the informal structures may be held criminally liable
for their failure to prevent and punish the crimes of personswho arein fact
under their control .28 “The mere absence of formal legal authority to con-
trol the actions of subordinates should therefore not be understood to pre-
clude the imposition of such responsibility.” 8’

Rejecting any formal designation as a prerequisite to command
responsibility, the Tribunal held that “the factor that determines liability
for thistype of criminal responsibility isthe actual possession, or non-pos-

80. Id. 1326.
81. Id. §327.
82. 1d.
83. 1d. §328.
84. 1d. 1346.
85. Id. 1354.
86. Id.
87. 1d.
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session, of powers of control over the actions of subordinates.”® Such
responsibility may arise through de facto aswell as de jure powers of con-
trol.8 Thus, superiors may be held liable “for their failure to prevent or
punish criminal acts committed by persons not formally under their author-
ity in the chain of command,”° including “ persons over whom their for-
mal authority under national law is limited or non-existent.”® The
Tribunal emphasized that, in accordance with the customary law doctrine
of command responsibility,%> Article 7(3) applies not only to military but
also to civilian leaders, political leaders and other civilian superiors in
positions of authority.% In conclusion, the Tribunal summarized:

[ITn order for the principle of superior responsibility to be appli-
cable, it isnecessary that the superior have effective control over
the persons committing the underlying violations of interna-
tional humanitarian law, in the sense of having the material abil-
ity to prevent and punish the commission of these offences. With
the caveat that such authority can have ade facto aswell asade
jure character, . . . the doctrine extends to civilian superiors only
to the extent that they exercise adegree of control over their sub-
ordinates which is similar to that of military commanders.%*

Article 7(3) establishesliability only where the superior knew or had
reason to know that his subordinates were about to or had committed

88. Id. 1370.

89. Id.

90. Id. 111372-76 (citing United Statesv. Wilhelm List, reprinted in X1 TRIAL oF WAR
CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CoNTROL Councit Law No.
10, at 1230 (1950) [hereinafter TWC]; United Statesv. Wilhelm von Leeb, reprinted in X1
TWC 462; United Statesv. Oswald, reprinted in V TWC 258; United Statesv. Soemu Toy-
oda, Official Transcript of Record of Trid, at 5012).

91. Id. 376.

92. Id. 111359-62. Herethe Tribunal outlined previous Tribunal decisionsincluding
the International Military Tribunal for the Far East (Tokyo Tribunal) aswell asthe decision
by the Superior Military Government Court of the French Occupation Zone in Germany
(citing THE CoMPLETE TRANSCRIPTS OF THE PROCEEDINGS OF THE INTERNATIONAL MILITARY TRI-
BUNAL FOR THE FAR EasT, reprinted in 20 The Tokyo War Crimes Trial (R. John Pritchard &
S. Zaide eds., 1981); The Government Commissioner of the General Tribunal of the Mili-
tary Government for the French Zone of Occupation in Germany v. Herman Roechling and
Others (Indictment and Judgment of the Genera Tribunal of the Military Government of
the French Zone of Occupation in Germany), reprinted in X1V TWC, supra note 90, app.
B).

93. Id. 1356.

94. 1d. §378.
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crimes under the Statute. The Tribunal interpreted this provision to
encompass situations where the superior either:

(1) had actual knowledge, established through direct or circum-
stantial evidence, that his subordinates were committing or about
to commit crimes referred to under Article 2 to 5 of the Statute;
or

(2) had in his possession information of a nature, which at the
least, would put him on notice of the risk of such offences by
indicating the need for additional investigation in order to ascer-
tain whether such crimes were committed or were about to be
committed by his subordinates.®

The Tribunal then listed a number of factors to consider in determining
whether the commander had actual knowledge, and noted that such knowl-
edge may not be presumed but must be established through circumstantial
evidence.?® Where the superior did not have actual knowledge but “had
reason to know,” the Tribunal dictated the principle that “a superior is not
permitted to remain willfully blind to the acts of his subordinates.”®’

There can be no doubt that a superior who simply ignored infor-
mation within his actual possession compelling the conclusion
that criminal offences are being committed, or are about to be
committed, by his subordinates commits a most serious derelic-
tion of duty for which he may be held criminally responsible
under the doctrine of superior responsibility. Instead, uncer-
tainty arises in relation to situations where the superior lacks
suchinformation by virtue of hisfailureto properly supervise his
subordinates.®®

The standard for liability in the latter situation arises where specific infor-
mation was available to the superior that would have put him on natice of
the offenses committed by his subordinates. “It is sufficient that the supe-

95. Id. 1383. The Tribunal determined that this Article 7(3) provision ought to be
interpreted in accordance with the mens rea standard established by Article 86 of Addi-
tional Protocol I. The Tribunal concluded that the Article 86 provision required that a supe-
rior may be held responsible only if information wasin fact available which would have put
that superior on notice. Id. at 1 393.

96. Id. 1386.

97. Id. 1387.

98. Id.
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rior was put on further inquiry by the information, or, in other words, that
it indicated the need for additional investigation in order to ascertain
whether offences were being committed or about to be committed by his
subordinates.”% The Tribunal noted that a commander should not be
asked to do the impossible, and thus superior responsibility should only
apply to situations in which the commander failed to take measures that
were within his powers, that is, “within his materia possibility.”*® The
Tribunal ended by briefly discussing the issue of causation, but concluded
that there is no requirement for proof of causation as a separate el ement of
superior responsibility. 10

F. Elements of the Offenses

After a discussion on the construction and interpretation of criminal
statutes, the Tribunal proceeded to examine the specific elements of the
offences alleged in the indictment.

1. WilIful Killing and Murder

First, the Tribunal addressed the charges of “willful killing” and
“murder”. Asan initia matter, the Tribunal found those terms to be qual-
itatively the same.1®? The Tribunal then quickly defined the actus reus:
“the death of the victim as aresult of the actions of the accused.” 1% The
mens rea garnered a more lengthy discussion. Ultimately, the Tribunal
concluded that the mensrea for willful killing and murder is satisfied when
the accused demonstrates an intention to kill, or inflict serious injury in
reckless disregard of human life.1%

99. Id. 1393. The Tribunal noted the standard thus applied is the standard that
existedin 1992. The Tribunal recognized that the provision on the responsibility of military
commanders in the Rome Statute of the International Criminal Court differs by holding
commanders criminally responsible“for failureto act in situationswhere he knew or should
have known of offences committed, or about to be committed, by forces under his effective
command and control, or effective authority and control.” Id.

100. Id. 7 395.

101. Id. 1398.

102. Id. 1422

103. Id. 1424.

104. Id. 7439.
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2. Offenses of Mistreatment

The Indictment alleged the following various forms of mistreatment,
not resulting in death:

(1) torture: agrave breach of the Geneva Conventions punish-
able under Article 2(b) of the Statute, and aviolation of the laws
or customs of war punishable under Article 3 of the Statute, as
recognized by Article 3(1)(a) of the Geneva Conventions,

(2) rape astorture: agrave breach of the Geneva Conventions
punishable under Article 2(b) of the Statute, and a violation of
the laws or customs of war punishable under Article 3 of the
Statute, as recognized by Article 3(1)(a) of the Geneva Conven-
tions;

(3) willfully causing great suffering or serious injury: agrave
breach of the Geneva Conventions punishable under Article 2(c)
of the Statute;

(4) inhuman and cruel treatment; aviolation of the laws or cus-
toms of war punishable under Article 3 of the Statute and recog-
nized by Article 3(1)(a) of the Geneva Conventions.1®

The Tribunal recognized that none of these offences was defined in the
Geneva Conventions and therefore looked to the relevant customary inter-
national law to decipher their elements.1%

a. Torture

For both internal and international armed conflicts, the Geneva Con-
ventions prohibit the torture of persons not taking an active part in the hos-
tilities. 197 Referring to the numerous conventions and declarations against
torture, the Tribunal easily found the prohibition on torture to be anorm of
customary international law.%® After accepting the definition of torture
contained in the Torture Convention of 1984, the Tribuna considered the

105. Id. 7440.
106. 1d. 1441.
107. 1d. 1 446.
108. 1d. 1452.
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“requisite level of severity of pain or suffering, the existence of a prohib-
ited purpose, and the extent of the official involvement that are required in
order for the offence of torture to be proven.”'%® The Tribunal began by
noting the inherent difficulty in determining a threshold level of severity
beyond which inhuman treatment becomestorture. After detailing various
European Court and European Commission of Human Rights decisions
along with Human Rights Committee findings, the Tribunal found that
most cases of torture involve positive acts although omissions may also
constitute torture.° Beyond this conclusion, the Tribunal failed to find an
exact level of severity to which the pain and suffering must rise. 1!

In its summary, the Tribunal listed the elements of torture to include:

(1) An act or omission that causes severe pain or suffering,
whether mental or physical,

(2) Whichisinflicted intentionally,

(3) And for such purposes as obtaining information or a confes-
sion from the victim, or athird person, punishing the victim for
an act he or she or athird person has committed or is suspected
of having committed, intimidating or coercing the victim or a
third person, or for any reason based on discrimination of any
kind,

(4) And such act or omission being committed by, or at the insti-
gation of, or with the consent or acquiescence of, an official or
other person acting in an official capacity.!12

This last requirement “extends to officials who take a passive attitude or
turn ablind eye to torture, most obviously by failing to prevent or punish
torture under national pena or military law.” 113

109. 1d. 1 460.
110. Id. 7468.
111. 1d. 1 469.
112. Id. §1494.
113. 1d. 1474.
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b. Rape

After defining rape and discussing its express prohibition in interna
tional law, the Tribunal focused on whether rape, aform of sexual assault,
could be considered torture. The Tribunal defined rape to “constitute a
physical invasion of a sexual nature, committed on a person under circum-
stances that are coercive.”'* In determining whether rape could be
deemed torture, the Tribuna examined the findings of other international
judicial and quasi-judicial bodies as well as relevant United Nations
reports. Ultimately, the Tribunal held that whenever rape or other forms of
sexual violence meets the above listed elements of torture, then such sex-
ual violence shall constitute torture, in the same way as any other acts
meeting the torture criteria’®> The Tribunal issued a strong pronounce-
ment on the despicable nature of rape which “strikes at the very core of
human dignity and physical integrity.” 116

c. WilIfully Causing Great Suffering or Serious Injury to Body
or Health

The Tribunal analyzed the circumstancesin which actions cause great
suffering or serious injury to body or health. After discussing the Com-
mentary to the Fourth Geneva Convention, the Tribunal found that causing
such suffering or injury

constitutes an act or omission that is intentional, being an act
which, judged objectively, is deliberate and not accidental,
which causes serious mental or physical suffering or injury. It
coversthose actsthat do not meet the purposive requirements for
the offence of torture, although clearly al acts constituting tor-
ture could also fall within the ambit of this offence.'’

d. Inhuman Treatment

After concluding that the prohibition on inhuman (or inhumane) treat-
ment isanorm of customary international law, the Tribunal explored how

114. Id. 71479.
115. 1d. 1496.
116. 1d. 1495.
117. 1d. 511
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the Geneva Conventions, the Hague Conventions and the Additional Pro-
tocols, their Commentaries and other adjudicative bodies treat this prohi-
bition.'*® Based on this analysis, the Tribunal found:

[ITnhuman treatment is an intentional act or omission, that isan
act which, judged objectively, is deliberate and not accidental,
which causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity. . . . Thus, inhuman
treatment is intentional treatment which does not conform with
the fundamental principle of humanity, and forms the umbrella
under which the remainder of the listed ‘ grave breaches' in the
Conventions fall.**°

Ultimately, the Tribunal determined that whether an act “constitutes inhu-
man(e) treatment is a question of fact” to be judged in light of the entirety
of the particular case.12

e. Crud Treatment

After considering Common Article 3, Article 4 of Additional Protocol
I1, and various human rights instruments, the Tribunal defined cruel treat-
ment to be “ treatment which causes serious mental or physical suffering or
constitutes a serious attack upon human dignity, which is equivalent to the
offence of inhuman treatment in the framework of the grave breaches pro-
visions of the Geneva Conventions.”1?! The Tribunal further required that
such treatment be an intentional act or omission which, judged objectively,
is deliberate and not accidental 1%

f. Inhumane Conditions

Lastly, the Tribunal addressed the alleged existence of inhumane con-
ditions in the Celebici prison-camp and whether such a concept could be
considered as being incorporated into the offences of willfully causing
great suffering or serious injury to body or health or cruel treatment.123

118. Id. 1517.
119. 1d. 1543.
120. 1d. 1544.
121. Id. 1551
122. Id. 1552
123. Id. 1554.
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The Tribunal first defined “inhumane conditions’ as a factual description
of the general environment of the detention premises and the treatment
meted out to the prisoners.’** The Tribunal then quickly disposed of the
issue by qualifying “inhumane conditions’ as a factual determination to
which the legal standards found for the above listed offences must be
applied.1®

3. Unlawful Confinement of Civilians

Article 2(g) of the ICTY Statute punishes the unlawful confinement
of civilians as a grave breach of the Geneva Conventions, recognized in
Article 147 of the Fourth Geneva Convention.?® The Tribunal first
addressed when civilians could be lawfully confined and what require-
ments need be fulfilled for such confinement to be considered lawful. Par-
ties to a conflict may lawfully confine civilians under Article 27 of the
Fourth Geneva Convention as “measures of control and security.” 127
However, resort to this measure is restricted to “absolute necessity, based
on the requirements of State security, . . . and only then if security cannot
be safeguarded by other, less severe means.” 128 Thus, internment of civil-
iansispermissible only in limited cases and subject to the strict procedural
rules contained primarily in Articles 42 and 43 of the Fourth Geneva
Convention.1?® Examples of instances when the confinement of civilians
may be deemed absolutely necessary include subversive activity carried on
inside the territory of a party to the conflict, or actions of direct assistance
to an opposing party that may threaten the security of the former. In such
acase, anation may intern people or place them in assigned residences if
it has serious and legitimate reasons to think that they may seriously prej-
udice its security by means such as sabotage or espionage.13°

The Tribunal qualified thislatter statement by clarifying that the mere
fact that a person is anational of, or aligned with, the opposition does not
automatically authorize interning that individual or placing him or her in
assigned residence.’®! Rather, there must be good reason to think that the

124. 1d. 1 556.
125. 1d.

126. Id. 1563.
127. Id. 1574.
128. 1d. §571.
129. 1d. 1574.
130. Id. 1576.
131. Id. 1577.



2000] CASE NOTES 192

person concerned, by his or her activities, knowledge or qualifications,
poses areal threat to the security of the nation.'? Such determinations
must be contained on a case-by-case rather than a collective basis.*33

4. Plunder

In the final pages of this part of the decision, the Tribunal examined
the accusation against two of the Defendants alleging the plunder of
money, watches, and other valuable property belonging to persons
detained in the Celebici prison-camp.3* The Tribunal began by noting that
current international law protects not only civilians but civilian property
rightsaswell.13> Article 47 of the Hague Regul ations formally forbids pil -
lage.’3¢ The Tribunal found that this prohibition “is general in scope, and
extends both to acts of looting committed by individual soldiers for their
private gain, and to the organized seizure of property undertaken withinthe
framework of asystematic economic exploitation of occupied territory.” 137
Rather than considering the offence of plunder in the abstract, the Tribunal
left further analysis of the issue to the particular charges contained in the
indictment.138

IV. Factual and Legal Findings

The Tribunal offered a brief explanation of the nature of the evidence
offered and the burdens of proof required. It then went through an individ-
ual accounting of crimes charged against each of the Defendants.

A. Superior Responsibility of Zejnil Delalic
To begin with, the Tribuna addressed whether Zgjnil Delalic was in

a position of superior authority sufficient to meet the conditions for the
imposition of criminal responsibility pursuant to Article 7(3) of the

132. 1d.
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134. Id. 1584.
135. Id. 1587.
136. 1d.

137. 1d. 1590.
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Statute.’®® The Tribunal disagreed with the Prosecution’s argument that a
chain of command is not a necessary element for superior authority.40
Rather, the Tribunal found actual control of the subordinate to be the nec-
essary link in the superior-subordinate rel ationship.14!

Ultimately, the Court found that prior to 18 May 1992, during which
time Delalic was employed in a ministerial capacity responsible for the
transportation of weapons and was not amember of the unit that took over
the facility in Celebici, there was no evidence to assume that Delalic oper-
ated as a person of superior authority.1*2 Delalic had no political or mili-
tary authority vested upon him at that time.2*3 From 18 May to 30 July
1992, Deldlic served as “coordinator of the Konjic Municipality Defense
Forces” and was empowered to “directly co-ordinate the work of the
defense forces of the Konjic Municipality and the War Presidency.”'* In
relation to this position, the Tribunal held: “The meaning of the word ‘ co-
ordination’ implies mediation and conciliation. The expression does not
connote, and cannot reasonably be construed to mean, command authority
or superior authority over the parties between which he mediates.”14° The
Tribunal determined that there was no evidence that Zegjnil Delalic, as co-
ordinator, had responsibility for the operations of the Celebici prison-camp
and its personnel or that he was in a position of superior authority to the
camp personnel 146 Even after his appointment on 27 July 1992, as com-
mander of “all formations’ of the armed forces of Bosniaand Herzegovina
in the area including Konjic, the Tribunal maintained that Delalic did not
acquire any command authority or responsibility over the Celebici prison-
camp and its staff.14”  As such, Delalic was without the ability to issue
orders, including orders appointing individuals to the Celebici prison-
camp staff and relating to the strengthening of intelligence (orders relied
upon by the Prosecution to establish Delalic’'s command authority).148

The Tribunal then discussed the validity and probative value of the
letters and videos seized at the premises of the Inda-Bau company in

139. Id. 1605.

140. Id. 1647.

141. 1d.

142. 1d. 11 649, 657.
143. 1d.

144. 1d. 1 659.

145. Id. 1 660.

146. Id. 1 686.

147. 1d. 1697.

148. 1d. 700.
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Vienna, a firm with which Delalic was alleged to have had close links. 14
After studying these “Vienna Documents,” the Tribunal concluded that
these exhibitsfailed to provide reliable evidence of the command authority
that Delalic aledgedly had over the prison-camp at Celebici and its per-
sonnel .10

B. Superior Responsibility of Zdravko Mucic

Because of hisasserted position as commander of the Celebici prison-
camp, the Indictment charged Zdravko Mucic with responsibility as a
superior for all of the offences alleged.’>! The indictment alleged that,
since Mucic had responsibility for the operation of the camp, he wasin a
position of superior authority to all camp guards and to those other persons
who entered the camp and mistreated detainees.'>> Because of his failure
to take the necessary and reasonable measures to prevent the alleged vio-
lations of the Statute, Mucic was responsible for all the crimes set out in
the indictment, pursuant to Article 7(3) of the Statute.>3

The Tribunal began by addressing Mucic’smain defense: the absence
of awritten and formal appointment for the exercise of his superior author-
ity.15* The Tribunal rejected this argument as an absol ute defense by not-
ing that a formal appointment of authority is unnecessary to establish a
superior-subordinate relationship.t%® Rather, “the factor critical to the
exercise of command responsibility is the actual possession, or non-pos-
session, of powers of control over the actions of subordinates.” 1% The Tri-
bunal then found that M ucic was the de facto commander exercising actua
authority over the Celebici prison-camp, its personnel and its detainees
during the relevant time periods.’>” Further, the Tribunal held that the evi-
dence supported afinding that M ucic had actual knowledge that the guards
under his command were committing crimes.’>8 In fact, Mucic testified

149. Id. 1704,
150. Id. 1718.
151. 1d. §722.
152. 1d. §1724.
153. I1d.
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156. 1d.

157. 1d. §1752.
158. 1d. 1 769.
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that he had personally witnessed the abuse of detainees.’>® The Tribunal
further noted that:

[C]rimes committed in the Celebici prison-camp were so fre-
guent and notoriousthat thereisno way that Mr. Mucic could not
have known or heard about them. Despite this, he did not insti-
tute any monitoring and reporting system whereby violations
committed in the prison-camp would be reported to him, not-
withstanding his knowledge that Hazim Delic, his deputy, had a
penchant and proclivity for mistreating detainees. There is no
doubt that Mr. Mucic was fully aware of the fact that the guards
at the Celebici prison camp were engaged in violations of inter-
national humanitarian |aw.16°

After finding that Mucic had the requisite knowledge, the Tribunal
determined that he had failed to “take reasonable or appropriate action to
prevent crimes committed within the Celebici prison-camp or punish the
perpetrators thereof.” 161 In conclusion, on the basis of the principle of
superior responsibility, the Tribunal found Mucic criminally responsible
for the acts of the Celebici prison-camp personnel 162

C. Superior Responsibility of Hazim Delic

Along with Mucic, Delic was charged with being in a position of
superior authority to all camp guards and to those who entered the camp
and mistreated the detainees.'®® The Prosecution alleged that Delic had
knowledge of the violations committed by his subordinates but failed to
take reasonable and necessary measures to prevent such acts or to punish
the perpetrators.164

The Tribunal began by addressing whether a superior-subordinate
relationship existed: “whether the accused had the power to issue orders
to subordinates and to prevent or punish the criminal acts of his subordi-
nates, thus placing him within the chain of command.” 16> Despite witness

159. 1d.

160. 1d. §770.
161. Id. 1772
162. Id. 1776.
163. Id. 1777.
164. 1d.

165. 1d. 1800.
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testimony that Delic ordered guards to mistreat the prisoners, the Tribunal
found that the Prosecution failed to establish, beyond a reasonable doubt,
that Delic had the power to issue orders or to punish the criminal acts of
his subordinates.1%¢ Rather, the Tribunal found that the evidence merely
indicated a degree of influence possessed by Delic but determined that
such “influence could be attributable to the guards' fear of an intimidating
and morally delinquent individual who was the instigator of and a partici-
pant in the mistreatment of detainees, and is not, on the facts before the
Trial Chamber, of itself indicative of the superior authority of Mr. Delic
sufficient to attribute superior responsibility to him.” 167

D. Factual and Legal Findings Relating to Specific Events Charged in the
Indictment

After reviewing the superior-responsibility position of the Defen-
dants, the Tribunal then conducted a case-by-case examination of each of
the acts alleged. The Tribunal addressed the sufficiency of the evidence
provided, and when applicable, whether superior responsibility existed. In
some of the cases, the Tribunal accorded individual criminal responsibility
even where the accused himself was not the actor. The Tribunal stated:
“Individual criminal responsibility arises where the acts of the accused
contribute to, or have an effect on, the commission of the crime and these
acts are performed in the knowledge that they will assist the principal in
the commission of the criminal act.”1%®

For some charges, the Tribunal found indirect evidence sufficient to
establish guilt. For example, even though the witnesses to the murder of
Scepo Gotovac could not see the person or persons actually beating him,
the Tribunal accepted evidence of what was heard and what was believed
to be happening inside.'®® On the other hand, when discussing the murder
of Simo Jovanovic, the Tribunal refused to ascribe guilt on the basis of
mere voice recognition by the single witness.*’® Where the witness testi-

166. Id. 1 810.
167. 1d. 1 806.
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170. 1d. 1844.
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monies conflicted on fundamental aspects of the alleged events, the Tribu-
nal would also deny guilt.1’t

For the mgjority of the alleged murder charges, the Tribunal found at
least one of the accused guilty. In surmising the beating of sixty-year old
Bosko Samoukovic, which resulted in his death half an hour after the ces-
sation of the beatings, the Tribunal commented: “Such a brutal beating,
inflicted on an old man and resulting in his death, clearly exhibitsthe kind
of reckless behavior illustrative of a complete disregard for the conse-
guences which this Trial Chamber considers to amount to willful killing
and murder.” 172

As concerned the rape charges, the Tribunal noted that according to
sub-Rule 96(i) of the Rules, no corroboration of the testimony of avictim
of sexual assault is required as long as the victim's testimony is credible
and compelling.1”® Highlighting the devastating psychological effects of
repeated rapes, the Tribunal quoted rape victim, Ms. Cecez, as testifying
that: “psychologically and physically | was completely worn out. They
kill you psychologically.”*”* The purpose of such rapes, according to the
Tribunal, was to “intimidate not only the victim but also other inmates, by
creating an atmosphere of fear and powerlessness.”’®> Additionally, the
Tribuna held that rape inflicted because of an individual’s gender repre-
sented aform a discrimination which constituted a prohibited purpose for
the offense of torture.1’®

The Tribunal continued to analyze the long list of horrid violations of
customary international law. Thelist included not only torture and rape but
also such inhumane acts as those involving the use of electrical devices,
forcing personsto commit fellatio with each other, and forcing afather and
son to beat each other repeatedly.’’” In a subsection entitled “ atmosphere
of terror,” the Tribunal summarized:

[Itisalready clear that the detaineesin the Celebici prison-camp
were continuously witnessing the most severe physical abuse
being inflicted on defenselessvictims. . . . Itisclear that, by their

171. 1d. 1872
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exposure to these conditions, the detainees were compelled to
live with the ever-present fear of being killed or subjected to
physical abuse. This psychological terror was compounded by
the fact that many of the detainees were selected for mistreat-
ment in an apparently arbitrary manner, thereby creating an
atmosphere of constant uncertainty.1’8

The Tribunal then addressed the inadequate living conditions and
found that the detaineesin the Celebici prison-camp were deprived of ade-
guate food and water, medical care, as well as slegping and toilet facili-
ties.1”® The Tribunal refused to accept the Defense's assertions that these
conditions resulted from lack of available resources.®0 |nstead, the Tribu-
nal found the inadequate provisions combined with the atmosphere of ter-
ror to consgtitute the offence of cruel treatment under Article 3 of the Statute
and willfully causing great suffering or serious injury to body or health
under Article 2.181

Lastly, the Tribunal addressed the charge of unlawful confinement of
civilians. Although the Tribunal recognized that some of the detainees
may have possessed weapons which could have been used, or were in fact
used, against the forces of Bosnia and Herzegovina, other detainees were
entirely innocent and their confinement could not have been “justified by
any means.” 182 Furthermore, the Tribunal found the continued confine-
ment of even lawful detainees to have violated Article 43 of the Fourth
Geneva Convention by failing to abide by the procedural requirements out-
lined therein.*®3 The Tribunal dismissed the charges of plunder as speci-
fied in theindictment for failing to rise to the level of a“serious’ violation
of international humanitarian law sufficient to satisfy the meaning within
the Statute.1®*

E. Diminished Responsibility

In its concluding section, the Tribunal addressed the defense of
diminished responsibility raised by Esad Landzo.1®® The Tribunal noted
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that such a defense is more likely to be accepted when there is evidence of
amental abnormality.’®® The Tribunal attacked the evidence presented,
Landzo’s testimony in particular, and ultimately denied him this
defense. 187

V. Sentencing

In the penultimate section of the decision, the Tribunal addressed fac-
torsrelevant to the sentencing of the Defendants. The Tribunal detailed the
applicable provisions of the Statute and Rules and then explored general
theories on sentencing, including issues of retribution, protection of soci-
ety, rehabilitation, and deterrence. The Tribunal concluded by examining,
on acase-by-case basis, the factorsrel evant to the sentencing of each of the
individual Defendants. Zejnil Delalic was found not guilty of al counts,
but the other Defendants were found guilty of multiple counts. Zdravko
Mucic, Esad Landzo, and Hazim Delic were sentenced respectively to
seven, fifteen, and twenty years confinement.188

185. Id. 1 1156.
186. Id. §1170.
187. 1d. 1 1186.
188. Id. 1 1285.
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BLACK HAWK DOWN?

RevIEWED BY MAJOR TYLER J. HARDER?

By midnight the rescue convoy was getting close. The men
pinned down listened to the low rumble of nearly one hundred
vehicles, tanks, APC's (armored personnel carriers), and Hum-
vees. The thunderclap of its guns edged ever closer. . . . It was
the wrathful approach of the United States of America, footsteps
of the great god of red, white, and blue.®

Black Hawk Down is a riveting account of the “biggest firefight
involving American soldierssince Vietnam.”# Thisbook recreatestherel-
atively obscure conflict known as the Battle of the Black Sea.® The short
but intense clash between Task Force Ranger and Somali militia (clans-
men) in Mogadishu, Somalia, on 3 October 1993, took the lives of eighteen
American soldiers. The passage quoted above refers to the pinned down
soldiers of Task Force Ranger awaiting rescue by the Quick Reactionary
Force (QRF) convoy (made up of Malaysian, Pakistani, and 10th Mountain
Division personnel) on 4 October 1993.6 Mark Bowden successfully
places the reader in the African city of Mogadishu and in the midst of
authentic guerrillawarfare. Bowden’swork is an excellent job of investi-
gative journalism, and although this book reads like fiction, he has argu-
ably written the most accurate accounting of this event to date.

Themission for Task Force Ranger on 3 October 1993 was to capture
several senior leaders of warlord Mohamed Farrah Aidid’s clan. The
Rangers were to air assault into a crowded downtown area of Mogadishu
(the Bakara Market or Black Sea area) in the middle of the afternoon, set

1. Mark Bowben, BLack Hawk Down (1999).

2. United States Army. Written while assigned as a student, 48th Judge Advocate
Officer Graduate Course, The Judge Advocate General’s School, United States Army,
Charlottesville, Virginia.

3. BowbpeN, supra note 1, at 258.

4. Id. at 331.

5. Thisbattle derivesits name from the areain which it wasfought, adowntown area
of Mogadishu known asthe Black Sea. It has also been referred to as the Battle of Bakara
Market. See Donna Miles, Farewell to Somalia, SoLpiers, May 1994, at 24.

6. TheU.S. military’spresencein Somaliawas part of aUnited Nations effort to pro-
vide food to starving Somalis during a time of civil war. The effort, Operation Provide
Hope, began in December 1992 and ended in March 1994.
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up a perimeter, and secure a city block. Delta Force soldiers would then
storm the building on the secured block that, according to intelligence
sources, contained the senior leaders. Once Aidid's clansmen were cap-
tured, an awaiting convoy of trucks and Humvees would retrieve the entire
assault force and return to base.

The Black Hawk helicopters, considered by the Americans to be all
but invincible in this third-world environment, were suddenly proven vul-
nerable as the Somali militia successfully shot the Black Hawks out of the
sky with rocket propelled grenades (RPGs). The first helicopter to be hit
by an RPG crashed only three blocks from theinitial assault, and the mem-
bers of the assault force and a combat search and rescue team were able to
get to the crash site and quickly secure it. Soon after, however, a second
Black Hawk (piloted by Chief Warrant Officer Michael Durant’) was
struck with an RPG and crashed severa blocks further away in the oppo-
site direction from the first crash site. The task force was unable to reach
the second crash site and the original plan disintegrated as thousands of
angry Somali civilians and armed Somali clansmen converged on the
assault force, the convoy, and Durant’s downed helicopter.

Thebook presents, with vivid description, the horrors of combat. The
task force convoy was exposed to heavy Somali gunfire throughout its
failed attemptsto retrieve the assault force from the first crash site and was
eventually forced to return to base. The assault force found itself pinned
down at the first crash site fighting through the night, waiting for the QRF
rescue convoy to reach them, while two Delta Force soldiers® died at the
second crash site courageously trying to save Durant and the other survi-
vors of hiscrew.

In his epilogue, the author statesthat he wrote this book for the Amer-
ican soldiers that fought in Mogadishu. When he initially began working
on the book in 1996, he wanted “simply to write a dramatic account of the
battle.”® He started the project because the story of ninety-nine American
soldiers pinned down overnight in an ancient African city fighting for their
lives fascinated him. He states, “1 wanted to combine the authority of a

7. The infamous videotape showing Chief Warrant Officer Michael Durant’s swol-
len and battered face was seen on CNN soon after the American pil ot was taken hostage by
Somali clansmen.

8. Master Sergeant Gary Gordon and Sergeant First Class Randy Shughart, received
posthumous Medals of Honor for their failed attempt to keep the Somali crowds from
reaching Chief Warrant Officer Durant and his crew.

9. BowbpeN, supra note 1, at 331.
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historical narrative with the emotion of the memoir, and write a story that
read like fiction but was true.”1° Once he started this project, however,
another purpose inspired its completion.

During hisinvestigative research, Bowden expected to find an officia
history and after action review of the battle, but he instead discovered that
themilitary had not shown any such interest in analyzing and critiquing the
operation. It was as though the Army sought to forget the entire experi-
ence; possibly because the battle, although arguably successful from amil-
itary perspective, was perceived by most as afailure. The overal failure
of the United Nations operation may have contributed somewhat, but cer-
tainly the eighteen U.S. fatalities and the disturbing images of dead Amer-
ican soldiers being dragged through the streets of Mogadishu must have
served an even greater part in creating this perception of failure. Bowden
became driven by a desire to explain that, while the battle may be viewed
as afailure, the soldiers did not fail in their mission. The task force did
accomplish its mission; they successfully captured Aidid’s senior leaders.
And in terms of pure numbers, the American death toll of eighteen was
minute when compared to the Somali death toll of over five hundred.

The author’s desire to address this common perception of failure cer-
tainly contributes to a quality product. His account appears to be an
extremely accurate and lucid description of events. The news of the battle
as reported by many sources merely provided the audience with snapshots
of the entire story. Black Hawk Down provides acomplete version of what
happened. It also provides a convincingly correct version.

Although thisbook isinconsi stent with other reportsin certain details,
even with reputable military magazines like Soldiers (the official U.S.
Army magazine) and The NCO Journal (published by the U.S. Army Ser-
geants Mgjor Academy), Bowden's account of events seems more persua
sive because of his thorough research. For example, the sequence of
events leading up to Durant’s capture is significantly different. Delta
Force snipers Master Sergeant Gary Gordon and Sergeant First Class
Randy Shughart volunteered to drop into the crash site to try and protect
Durant and his crew until ground troops could arrive. They were both
killed by Somali gunfire. Soldiers magazine and The NCO Journal both
indicate SFC Shughart was shot and killed first and M SG Gordon returned
to Durant’s side to hand him a weapon and to wish him luck before he

10. Id.
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(MSG Gordon) too was killed.!! Based upon his research, Bowden con-
cludes the roles of the two NCOs were incorrectly reversed.

Bowden’s investigative research is what makes Black Hawk Down so
persuasive. His research includes extensive interviews of approximately
100 participants, both Americans and Somalis. Relying on thisfirst-hand
information, the actual videotape and recorded radio conversation of the
battle,'? and dozens of books and articles, he pieces together the events of
the battle in convincing detail. By the end of the book, little doubt is left
in the reader’s mind that his version isthe most credible.

Arguably, the greatest strength of thisbook istheinclusion of the per-
sonal observationsand perspectivesof the Somalis. Bowden tellsthe story
one piece at atime, moving the reader from scene to scene, often retelling
an event two and three times from different participants’
recollection. Because the story istold through the eyes of both Americans
and Somalis, the reader is forced to empathize with everyone, to include
the clansmen. Thereader is placed in an objective role as an observer and
is given the opportunity to evaluate the Somali perspective and better
understand their situation. He writes about one Somali citizen and his
experience with a Black Hawk loudly hovering above his house one night
while he lay in bed with his pregnant wife. She asks him to feel her stom-
ach; “[h]e felt his son kicking in her womb, as if thrashing with fright.” 13
He also relates how a baby was blown out of its mother’s arms and down
the street by a Black Hawk’s rotors. These powerful images force the
reader to understand why the Somalis came to despise the Americans.

The author’s writing enables the reader to visualize the scenes. He
describes events in vivid detail to give the reader clear, searing images of
the gruesome chaos and extreme emotion experienced by all participants,
Americans and Somalis alike. For instance, he describes an RPG striking
atruck in the convoy by writing:

It rocketed in from the left, severing Kowalewski’s left arm and
entering his chest. It didn’t explode. The two-foot-long missile
embedded itself in Kowalewski, the fins sticking out hisleft side

11. See Helke Hasenauer, Medals of Honor, SoLbiers, July 1994, at 4; Medal of
Honor Awarded to Two NCO Heroes, NCO J., Fall 1994, at 3.

12. Theentire fifteen-hour battle was videotaped from surveillance aircraft in the air
over Mogadishu. The author was able to view this video as well asthe recorded and tran-
scribed radio messages that took place during the battle.

13. Bowben, supranote 1, at 76.
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under his missing arm, the point sticking out the right side. . . .
The cab was black from smoke and Othic could see the rocket
fuse glowing from what looked like inside [K owal ewski].” 4

The one aspect of this book that possibly detracts from itsaccuracy is
the limited contribution of the Delta Force participants. As Bowden
acknowledges, it was difficult for him to get information from the highly-
covert specia operations unit. Herelies almost exclusively on MSG Paul
Howe, the only Delta Force operator that agreed to be interviewed, as his
source of information regarding the elite unit and its views. He spends
considerable time encasing Delta Force in an aura of mystique, and while
his portrayal of Delta Force soldiers as highly experienced, fearless, con-
fident, “ super soldiers” may be accurate, some of the author’s conclusions
about Delta Force are questionable. Referring to Delta Force, he writes,
“[t]he army would not even speak the word ‘Delta.’ If you had to refer to
them, they were ‘operators,’ or ‘ The Dreaded D.” The Rangers, who wor-
shiped them, called them D-boys.”1> Based upon the way Bowden pre-
sents the two perspectives, the Deltas' and the Rangers', a reader lacking
in military experience would likely conclude the Delta perspective to be
more accurate. Careful reading, however, lends to the conclusion that
MSG Howe was critical of everyone and somewhat bitter about many
aspects of the operation. This colored his perspective, and may explain
why he chose to discuss his experiences with the author in the first place.

Black Hawk Down is an invaluable tool for commanders at all levels.
While this book was not intended to be a military guide on leadership, it
does provide plenty of fodder from which one can extract and develop
important leadership lessons. As previously mentioned, Bowden's pur-
pose was to write about the Battle of the Black Sea in an interesting, yet
accurate, fashion. He admittedly knows very little about the military and
has no military experience of his own to draw upon, so he deliberately
chooses not to participate in a critical analysis of the military leadership
involved, at any level. He has no political or military agenda to advance;
he simply chooses to write about the battle. However, it is from his bril-
liant illumination of the battle itself that the reader is able to establish use-
ful leadership and management principles for all levels of command. A

14. 1d. at 127.
15. Id. at 33.
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few examples at the small unit, the task force, and the high command
authority levels follow.

At the small unit level, this book is a testament to the fact that war is
truly chaotic, and chaotic situations demand leadership. And where lead-
ership islacking, otherswill be required to come forward to provideit. In
this battle, there is little doubt the Specia Forces unit provided an impor-
tant stabilizing factor for the less experienced and younger Ranger
soldiers. During the fight one of the Delta soldiers, noticing the fear of a
young Ranger noncommissioned officer, winked at him and said: “‘It'sall
right. We're coming out of thisthing, man.” It camed [the Ranger]. He
believed [the Delta soldier].”'® The book also provides examples of how
combat stress can affect various military relationships. One such example
is how the Ranger commander, Captain Steele, was unwilling to commu-
nicate with the Delta commander, Captain Miller. It was never intended
that the Delta soldiers and the Rangers fight together as one unit, so no
clear chain of command had been established between the two elements.
When the situation required one fighting force, the two officers failed to
work together.’

The book also raises numerousissues crucial to military leadership at
the task force level. The inability of the observation helicopters to direct
the ground convoy to the crash site; the tremendous amount of timeit took
the QRF to assemble and coordinate with the Pakistani and Malaysian
forces; the lack of American armor in Somalia; the lack of riot control
agent authorization; the unbelievable helplessness of superior American
forces when it came to rescuing the downed pilots; these are al examples
of the troubling issues raised by this battle. The failure of the leadership
to anticipate and address these issues, and the underlying reasons for that
failure, can unquestionably provide invaluable leadership lessonsto future
task force commanders.

A last example of leadership lessons presented by this book is the
political strategy employed by the Americansin attempting to end the civil
unrest in Somalia. The strategy was to capture the clan warlord, Aidid.
Many felt his removal would stop the fighting and allow the establishment
of alegitimate democratic government, while others felt such a plan was

16. Id. at 176.

17. At least in this case, the lack of communication between the captains did not
appear to have any substantial effect on the soldiers or the situation; nonetheless, the lead-
ership value of this situation remains.
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destined for failure. Thereis much evidence from the author’sinterviews
of the Somalisto support thislatter view. The Americanswent to Somalia
to provide protection and to help starving people. Asitturned out, the very
people Americans went to help, the Somalis, hated the Americans for
being there. The history of the warring clans runs deep within al Somalis
and it was unlikely that removing Aidid from the picture would have
brought stability and peaceto Somalia. Indeed, the author notesthat Aidid
has since been killed by the continued fighting and Somaliais still engaged
in civil war. As Bowden convincingly states, “[i]n the end, the Battle of
the Black Sea is another lesson in the limits of what force can accom-
plish.”18

Early in the book the author refersto a prophetic memo written by the
Task Force Ranger commander, Major General William Garrison, wherein
he states, “if we go into the vicinity of the Bakara Market, there’s no ques-
tion we'll win the gunfight, but we might lose the war.”1° It appears that
is what happened. After the firefight, President Clinton beefed up the
American military presence in Somalia for several months; but obviously
recognizing the unpopular feeling most Americans had towards this
United Nations operation, he completely pulled the American military out
of Somalia within six months. As Bowden concludes in his epilogue,
“Mogadishu has had a profound cautionary influence on U.S. military pol-
icy ever since.”2° The author believes the Battle of the Black Sea is
directly responsible for the abrupt end to the United Nations effort to bring
stability to Somalia, the resignation of the Secretary of Defense, Les
Aspin, and the destruction of the promising career of the task force com-
mander, General Garrison. Although some of these conclusions may be
debatable, one can hardly argue that the Battle of the Black Sea was a
watershed event in U.S. foreign policy.

Thisbook isamust read for everyone. A truly fascinating account of
modern war, this book may very well proveincorrect Bowden’sconclusion
that “[t]heir fight was neither triumph nor defeat; it just didn’t
matter.”?! Black Hawk Down not only provides a gripping and entertain-
ing account of American soldiersin combat, but it also presents the basis
for an excellent study of the “biggest firefight involving American soldiers
since Vietnam.”??

18. Bowben, supranote 1, at 342.
19. Id. at 21.

20. Id. at 334.

21. 1d. at 346.

22. |d. at 331.
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EMBRACING DEFEAT: JAPAN IN THE WAKE OF
WORLD WAR |11

Reviewep By CoLoNeL Frep L. BorcH 1112

What impact did the U.S. occupation of Japan have on the Japanese?
Was it a positive experience? Did the Japanese affect their American
occupiers in any way? Embracing Defeat: Japan in the Wake of World
War |1 offers answers to these questions, and this makes it a “must read”
for judge advocates interested in World War Il and its
aftermath. Additionally, author John W. Dower’s balanced perspective
and insightful analysis make his award-winning book? just as important
reading for contemporary military leaders, diplomats, and political deci-
sion-makers with an interest in Asia and the Pacific. Thisis because the
nature of today’s Japan—and itsrole on the Pacific Rim—cannot be under-
stood without examining the U.S. occupation of that island nation from
1945 to 1952.

The war between Japan and America lasted three years and eight
months; the occupation of the defeated country lasted almost twice aslong.
Consequently, at least from the Japanese perspective, World War 11 did not
realy end until 1952. Moreover, during the six years and eight months
from August 1945 to April 1952, no major political, administrative, or eco-
nomic decisions were made without United States approval. No public
criticism of the American occupation force was allowed. Finally, because
Japan had no sovereignty and thus no diplomatic relations, no Japanese
were allowed to travel overseas until the occupation was almost over.
Consequently, there is a strong argument that the occupation had a greater
impact on Japanese life and society than the war itself.

Unlike post-war Germany and Austria, divided as they were between
the United States, France, Britain, and the Soviet Union, the “focused
intensity that came with America’s unilateral control of Japan” permitted

1. JoHN W. DoweRr, EmBRACING DEFEAT: JAPAN IN THE WAKE OF WoRLD WAR Il (1999).

2. Judge Advocate Genera’s Corps, U.S. Army. Currently a student at the Naval
War College, Newport, Rhode Island.

3. Embracing Defeat has won the Pulitzer Prize, National Book Award for Non-Fic-
tion, the L.A. Times Book Prize in History, the Bancroft Prize, the John K. Fairbank Prize
of the American Historical Association, the PEN/New England L. L. Winship Award, and
the Mark Lynton History Prize.
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the United Statesto impose atruly remarkable “root-and-branch” program
of demilitarization and democratization. As Embracing Defeat explains,
this truly all-encompassing program brought revolutionary change to Jap-
anese culture and society.

Future peace and stability required that the imperial Japanese forces
be disarmed and demilitarized. Only democratization, however, could
prevent the reemergence of militarization. At the same time, instilling
demacratic thinking in the Japanese people would counteract the rising
influence of communism. While the Potsdam Declaration had sketched
the overall goals of the occupation, the details of this demilitarization and
democratization were left to General Douglas MacArthur as Supreme
Commander for the Allied Powers. This resulted from both the “ Europe-
first” focus of policymakers in Washington and MacArthur’s imperial
personality. In any event, MacArthur was the “indisputable overlord of
occupied Japan,”* and his monopoly on policy and power gave him—and
the roughly 1500 military and civilian bureaucrats who worked for him—
virtually unbridled discretion to remake Japan. They alone decided the
form and substance of the remarkable political, economic, and spiritual
changes that would be called a “democratic revolution from above.”>

As Dower shows, MacArthur and his underlings determined the
shape that “stern justice” for war criminals would take. Similarly, he and
this cadre of reformers determined the extent of “just reparations’ for the
destruction wrought by the Japanese against their now victorious enemies,
and the form that demilitarization of the economy would take. Perhaps
most importantly, the ideas of MacArthur and his staff shaped a key com-
ponent of the American occupation agenda: the removal of all obstaclesto
the revival and strengthening of democratic tendencies among the Japa-
nese people. Thisincluded the establishment of freedom of speech, reli-
gion, and thought, as well as respect for fundamental human rights. To a
very real extent, the occupation would end when MacArthur decided that
a“ peacefully inclined and responsible government” existed in accordance
with the “freely expressed will of the Japanese people.”®

Central to molding the Japanese people into good American-style
democrats was establishing a democratic form of government. As Mac-
Arthur and his reformers decided that the existing Meiji Constitution of

4. Id. at 205.
5. 1d. at 69.
6. 1d. at 75.
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1890 was"incompatible with the healthy development of responsible dem-
ocratic government,”” anew document was drafted. The resulting consti-
tution, written in six days, was truly a remarkable instrument. Filled with
Anglo-American and European democratic ideals, it even included a pro-
vision affirming the “ essential equality of the sexes’—aright not explicitly
found inthe U.S. Constitution.? But the truly revolutionary provision was
Article 9, in which Japan forever renounced belligerency as a sovereign
right of the state.® While some modifications would be made before the
new constitution came into effect on 3 May 1947, the “renunciation of
war” provision remained. It is unique in the history of national constitu-
tions. As Embracing Defeat shows, however, the great irony of theway in
which demaocratization, including the constitution, was imposed upon the
Japanese is that the process was so undemocratic. While the victors
preached democracy, they ruled by fiat. Their reformist agenda rested on
the assumption that Western culture and its values were superior to those
of Asiaand Japan.

While the United States did impose sweeping change upon Japanese
culture and society, not all changed for the Japanese. In fact, to some
extent the occupation reinforced rather than altered some aspects of Japa-
nese life. For example, unlike the practice of direct military government
adopted in Germany, the American occupation of Japan was conducted
indirectly through existing organs of government. That is, as they lacked
the linguistic and technocratic capacity to govern the Japanese directly,
MacArthur and his staff were forced to implement their revolution from
abovethrough two of the most undemocratic institutions of imperial Japan:
the bureaucracy and thethrone. Consequently, whether supervising devel-
opments in finance, labor, economics, and science, or revising the consti-
tution, electoral system, courts, and civil service, the Americans exercised
their authority through Japanese agencies and administrators. Not surpris-
ingly, this had the long-term effect of strengthening the civilian bureau-
cracy and the power of the technocratic elite. As aresult, long after the
Americans had ceased to rule and the Japanese were regularly electing
their leaders, government bureaucrats exercised a power unusual in a
democracy.

Judge advocates will be particularly interested in Embracing Defeat’s
critical examination of General MacArthur’s involvement in the Interna-

7. 1d. at 346.
8. Id. at 369.
9. Id. at 347.
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tional Military Tribunal for the Far East. While some criminal proceed-
ings involving so-called Class B and C defendants were held outside
Japan, the “Tokyo War Crimes Trials’ of the Class A defendants—Japa-
nese policymakers charged with “crimes against peace” and “crimes
against humanity” —were the most important, and best known. Dower
convincingly shows that MacArthur’s decision that the emperor would not
be charged—or even linked to the war crimes charged against high ranking
Japanese politicians and military leaders—irreparably damaged the pro-
ceedingsthemselves. After al, if Emperor Hirohito were not even morally
responsible for the repression and violence carried out in his name and
with his endorsement, how could the Japanese people be made to accept
moral responsibility for the death and destruction wrought by the imperial
Japanese forces? The War Crimes Trials had the unintended affect of
strengthening the feelings of victimization, and retarding the Japanese
willingness to accept responsibility. This was one unintended conse-
guence of the “embrace” between the occupied and the occupier.

The great strength of Embracing Defeat is its extensive use of Japa-
nese language sources. Whereas other English language accounts of the
U.S. occupation from 1945 to 1952 rely almost exclusively on American
documentary material, Professor Dower’sintimate knowledge of Japanese
palitics, society, and culture allow him to examine Japan’s transformation
from an empire to ademocracy as ho historian has done previously. Some
of his sources are unexpected. In one section, for example, he examines
games played by Japanese children. He then explains that, in early 1946,
the most popular activities among small boys and girls were make-believe
games in which children held a mock black market and played prostitute
and customer.1° These games were a barometer of the obsessions of Japa-
nese adults; areflection of the life faced by their fathers and mothers. In
another section of Embracing Defeat, Professor Dower reveals how the
Japanese government, through loans and police support, encouraged busi-
nessmen to open “Recreation and Amusement Associations” (RAA).
These were houses of prostitution, and were believed to be necessary as a
buffer to protect the chastity of the*good” women of Japan from the sexual
appetites of the American victors.l While the RAA lasted only a few
months before being abolished by occupation authorities as “undemo-
cratic,” this experiment in formal public prostitution is fascinating, asis
Dower’s discussion of the Japanese perspective on the ubiquitous fraterni-
zation of the victors with Japanese women. In discussing this and other

10. Id. at 111.
11. Id. at 127.
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issues, the author a so frequently uses Japanese cartoon art to illustrate his
points and support his analysis, which provides a unique window into the
psychology of the Japanese people.

All in all, Professor Dower concludes in Embracing Defeat that the
political and cultural revolution ushered in by the American occupation
was a positive event. Nearly fifty years later, democratization and demil-
itarization remain firmly rooted in Japan, and the Japanese people are bet-
ter for it. But not all old ideas and beliefs were swept away, and the value
of Professor Dower’s book is that it explains just how this could
happen. Consequently, those who read Embracing Defeat will understand
how Emperor Hirohito could claim in a 1975 interview that, looking at
Japanese values “from a broad perspective,” there had been no change
between prewar and postwar Japan.'? That same reader will also better
appreciate why, only afew months ago, Japanese Prime Minister Yoshiro
Mori said that “Japan is a divine nation with the emperor at its core, and
we want the [Japanese] people to recognize this.” 13

A fina point: in discussing the comprehensive political, economic,
social, and cultural ramifications of the U.S. occupation of Japan, Profes-
sor Dower never allows his book to gloss over the effect the occupation
had on the men, women, and children who lived thoughit. He captures“a
sense of what it meant to start over in aruined world by recovering the
voices of people at all levels of society.”!* This reveals the Japanese per-
spective on life under the victors which, in turn, tells us something about
ourselves as Americans. Thisis because, in embracing the Japanese and
trying to re-create them in our own image and likeness, we Americans nec-
essarily reveal ed—to the Japanese and the worl d—what we thought Amer-
icaand being American was all about.

12. Id. at 556.

13. Howard W. French, Japan Ruling Party Wary of Prime Minister’'s Gaffes, INT'L
HeraLD TriB., May 27-28, 2000, at 1.

14. Dower, supra note 1, at 25.
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LINCOLN'SMEN:

HOW PRESIDENT LINCOLN BECAME FATHER TO AN
ARMY AND A NATION!?

Revieweb BY MAJorR MARY J. BRADLEY?

Hisriding | can compare to nothing el se than a pair of tongs on
a chair back, but notwithstanding his grotesque appearance, he
has the respect of the army.®

This quote from a soldier in the 83rd Pennsylvania Regiment demon-
strates the strength of William C. Davis's Lincoln’s Men. In thisengaging
narrative, the author uses primary sources as the foundation for examining
the growth of the image of Lincoln as “Father Abraham”# among Union
soldiers during the Civil War. Never in the plethora of works on Lincoln
has an author so fully explored the spiritual bond between Lincoln and the
Union soldier.> Davis brings his skills as an expert Civil War historian® to
this unique and unexamined area of history. Davis's narrow scope, com-
bined with the well-devel oped theme, makes Lincoln’s Men an innovative
and compelling study that is worthwhile reading for any Civil War enthu-
siast or Lincoln aficionado. Despite the book’s strengths, however, its nar-

1. WiLLiam C. Davis, LincotN's MEN: How PresIDENT LiNcoLN BECAME FATHER TO AN
ARrMY AND A NATION (2000).

2. United States Army. Written while assigned as a student, 49th Judge Advocate
Officer Graduate Course, The Judge Advocate General’s School, United States Army,
Charlottesville, Virginia.

3. Dauvis, supranotel, at 68. Thisreview contains many quotesfrom Union soldiers
that appeared in Lincoln’s Men. Many of the quotes contain spelling and grammatical
errors. Following Davis'slead, “[a]slong asthe soldier’s meaning is clear, no attempt has
been madeto correct his spelling and capitalization or to intrude pedantic paraphernalialike
‘[sic]’.” Id. at xii. Davis left the errors “to share [the soldiers’] wonderfully inventive
means of expressing themselves.” I1d. Reading the original quote without correction or dis-
traction will assist the reader to understand the colloquia phrases and level of education of
the soldier.

4. 1d. passm. Davis adopts the name “Father Abraham” to signify the relationship
between Lincoln and the Union soldier. It first appeared during the Civil War asafavorable
nickname for President Lincoln, and can be found in many of the quotes throughout Lin-
coln's Men.

5. 1d. at 293 (bibliography).

6. Davisis atwo-time Pulitzer Prize nominee and the author of more than twenty-
five books on the Civil War.
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row scope results in limited usefulness to the casua reader looking for a
history lesson.

This review first commends Davis on the strength of his primary
theme, but criticizes him on the weakness of the secondary theme, which
analogizes Lincoln to the Biblical Abraham. Second, thisreview explores
the positive and negative aspects of using primary sources as afoundation
for historical exploration. Third, it discusses the benefits and detriments
of the book’s limited scope. Finally, this review explores the leadership
lessons derived from Lincoln’s Men.

Davis introduces the primary theme of Lincoln’s Men in the subtitle
of the book—How President Lincoln Became Father to an Army and a
Nation. Davis develops his theme by presenting Lincoln in various roles
throughout his presidency: reviewing official, skillful politician, com-
forter of wounded, merciful protector of the unjustly condemned, emanci-
pator of slaves, inspirational leader, and deified legend. With each
successive role, Lincoln is further transformed in the eyes of the soldier
from“Old Abe”’ to “ Father Abraham.” DavisdiscussesLincoln’svarious
roles by logicaly organizing Lincoln’s Men into chapters that reflect each
of these roles. Davis finds support for his theme in various sources, but
primarily relies upon quotes from the Union soldiers themselves. “l am
getting to regard Old Abe almost as a Father—to almost venerate him—so
earnestly do | believe in his earnestness, fidelity, honesty & Patriotism.”8

Davis suggests that the image of Lincoln as “Father Abraham” devel-
ops with each Union soldier for different reasons at different times. For
some, Lincoln became “Father Abraham” the first time he reviewed their
regiment after they reported in response to his initial call for volunteers
before the Civil War began. The transformation did not occur for others
until Lincoln emancipated the slaves. By the end of the Civil War, all sol-
diers who recognized Lincoln’s genuine care and concern for the soldiers
and the Union referred to him as “Father Abraham.” Upon his assassina-
tion, thelove of the soldiersfor their “ Father” was apparent: “No man, not

7. Dauvis, supra note 1, at 57 (explaining that “Old Abe’ was a less than favorable
nickname for Lincoln that the Union soldiers used in the beginning of the Civil War).
8. Id. at 226 (quoting a Union soldier).
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even Grant himself, possesses the entire love of the army as did President
Lincoln.”®

Davis presents a balanced discussion of the familial theme, however;
hedid not neglect those | etters and diaries that present an unfavorable view
of Lincoln. Some soldiers could not forgive Lincoln for removing
McClellan astheir general. Other soldiersfelt that Lincoln had turned the
conflict into awar over the dlavery issue: “If | had known, | would never
have joined. The Emancipation Proclamation is unconstitutional.” 10
Some soldiers even used the Emancipation Proclamation as an excuse for
deserting. Even upon his assassination, some soldiers felt his death was
justified. “Old Abeiskilled and | do not careadamn. . .. He was an abo-
litionist and he had been the cause of thousands of innocent men being
killed.” 1t

While Davis supports his primary theme, he does not effectively
present his secondary one, which analogizes Lincoln to the Biblical
Abraham. Seemingly as an afterthought, Davis begins each chapter with
abiblical quote about Abraham. Through these quotes, Davisimpliesthat
Lincoln isworthy of comparison to Abraham. Davis wishes the reader to
analogize Lincoln and Abraham by equating their experiences and their
paternal roles. Rather than developing and supporting this theme, Davis
merely confuses the reader by failing to expand on these introductory
guotes. He does not develop or test the theme that Lincoln was to the
Union what Abraham was to the people of Israel. This concept could be
the theme of an entirely separate book on Lincoln. The reader could skip
these quotes without losing the strength of the primary themein Lincoln’s
Men.

Secondary theme aside, Davis uses primary sources to support the
familial metaphor. Hisextensivelist of primary sourcesincludes: diaries,
collections of letters, published and unpublished memoirs, presidential
orders, congressional notes, newspaper articles, biographies, monographs,
and special studies. Davis admitsthat despite the overwhelming available
sources, the average Union soldier only referred to Lincoln
occasionally. Their references to Lincoln were primarily about the com-
mand and review, the Emancipation Proclamation, the enlistment of black

9. Id. at 243.

10. Id. at 101 (quoting an Ohio lieutenant who was court-martialed and sentenced to
adismissal for making this statement).

11. Id. at 240 (quoting a quartermaster).
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soldiers, the 1864 presidential €l ection campaign, and the draft. The typi-
cal soldier was more likely to write about the weather and the food. From
the numerous sources, however, Davis manages to capture the essence of
the soldiers’ feelings about their President, and their President’s feelings
about them.

Davis's skill as a historian is evident in his ability to turn the occa-
sional referencesto Lincolninto acohesive narrative. Hisfinest skill ishis
ability to interweave poignant quotes to support histheme. While a histo-
rian can report that the soldiers often found humor in Lincoln’s appearance
on horseback, the truly gifted historian can pull from countless sourcesthe
perfect quote to exemplify a fact or paint a picture. For example, Davis
discovered this descriptive quote written by a soldier from the 5th Wiscon-
sin Regiment: “Lincoln was an excellent rider, but upon this occasion he
seemed utterly to disregard his horse, looking intently, kindly at the men,
waving his hat as he rode along.” 12

Davis depictsthe soldiers' faith in Lincoln by using their own words.
“What a depth of devotion, sympathy, and reassurance were conveyed
through hissmile.”*3® “No one man in this Country has so many supporters
as Old Abe . . . Let Abraham Lincoln say the Word, then let every man
wither Abolishonist, Proslaverites, Fanatics, Radicals, Moderates or Con-
servatives of what ever Party or Distinction, hold up both hands and with
one unanimous voice say Amen.”* Davis's skillful use of soldiers quotes
highlights the narrative of Lincoln's Men.

Davisdid not limit himself to primary sourcesfrom soldiers. Heread
Lincoln'sofficial and personal documentsto capture histhoughts and feel-
ings about the Union soldiers. Additionally, Davis read letters and docu-
ments written by Lincoln's friends, advisors, and critics. Using these
sources as a foundation for the historical exploration gives the reader the
confidence in Davis's logical conclusions about the relationship between
Lincoln and the Union soldiers during the Civil War.

Using primary sources alone cannot definitively support the theme,
however. While Davis capturesthe thoughts and feelings of some soldiers,
his research is necessarily limited to the literate soldier'® who wrote and
preserved these documents. Many of the soldiers did not write diaries or

12. Id. at 68.
13. Id. at 69.
14. 1d.
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letters home; rather, they “vented their opinions around the campfire.” 1’
The sampling of primary sourcesthat is available and practical to use rep-
resents the opinions of avery small percentage of Union soldiers.

Civil War historians have al so questioned the compl eteness and truth-
fulness of many primary sources.’® Many soldiers voiced adoration for
Lincolnin their postwar memoirs not included in their wartime correspon-
dence. Davis suggests that many soldiers edited their diaries, letters, and
memairs to remove any negative opinionsthey expressed. Because of the
passage of time and change in attitudes following Lincoln’s death, no his-
torian can identify the exact impressions of al of the soldiers during the
Civil War.

While Davis captures the Union soldiers' relationship with Lincoln
using all available sources, the actual scope of the analysisis very narrow
and does not provide details of the war outside the scope of the defined
theme. When reading Lincoln’s Men, the reader should not expect to learn

15. Despite the use of primary sources, one reviewer noted errors within the book.
Michael Burlingame, Book Review: Lincoln’s Men: How President Lincoln Became
Father to an Army and a Nation, Civic War History, Sept. 1, 1999, at 275.

Davis's discussion of the soldiers is far stronger than his treatment of
their commander in chief. His treatment of Lincoln’s prepresidential
years is riddled with errors (e.g., “His opposition to the [Mexican] war
cost him reglection in 1849.” His*“grandfather had not been asoldier of
the Revolution.” He had “two years of intermittent schooling.” In 1832
he reenlisted in the militia because “ he had missed his chanceto continue
running for the legislative seat.”).

More serious errors occur in chapters on Lincoln’s presidency. Amaz-
ingly, Davisignores Lincoln's last public address, in which he explicitly
endorsed suffrage for black Union veterans. He accepts as genuine the
letter to Gen. James S. Wadsworth endorsing universal suffrage, a docu-
ment that most Lincoln authorities regard as spurious. He fails to note
that thefamous | etter of condolence to the Widow Bixby was almost cer-
tainly written by Lincoln’s secretary John Hay and not by the president.

Id. (citationsomitted). Whilethisreviewer felt the errorswere substantial, unlessthe reader
isatrue scholar of Lincoln, the errors will not be noticed. These errors reinforce the con-
clusion that Lincoln’s Men should not be used as a primary biography of Lincoln.

16. Davis, supranotel, at X. Davis notes that approximately seventy percent of the
soldiers were literate.

17. 1d. at xi.

18. See generally id. at x-xii (providing information and criticism of the Civil War
period primary sources).
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the history of Civil War battles, generals, politics, or logistics. Relying
solely on Lincoln’s Men for biographical information on Lincoln, the
reader would think that Lincoln spent his entire presidency reviewing
troops, signing court-martial clemency orders, and visiting hospitals. In
defense of Davis, he does not state or imply that Lincoln’'s Men will be any-
thing more than an examination of the relationship between Lincoln and
the Union soldier.

Without a previous understanding of the Civil War, the reader cannot
fully appreciate the significance of certain battles such as Gettysburg and
Antietam. While it is not necessary for every book on the Civil War to
explain fully the military aspects, the reader will not understand the signif-
icance of Lincoln’s actions without this background.

Davis limits his discussion of Civil War battles to their role in Lin-
coln’spalitical decisions. For example, Davis mentions the battle of Anti-
etam as a qualified victory for the Union. Davis did not explore the battle
itself—the movement of the troops, the decision-making process of the
generas, and the bloody nature of the conflict. Instead, Davis mentions
Antietam as the Union victory that would give Lincoln the political sup-
port of the Union he needed to announce the preliminary Emancipation
Proclamation.®

The narrow focus on the relationship between Lincoln and the Union
soldier, however, has the positive effect of focusing the reader squarely on
Lincoln’'s skill as a leader. Early in the war, Lincoln discovered that his
true leadership role was not to manage the battles or the troops, but to
inspire and motivate—to focus the soldiers on the reason for the fight and
to instill the confidence of the importance of the individual
soldier. Leaders know that the state of their subordinates’ morale can
affect mission accomplishment. Lincoln’'s leadership ability contributed
significantly to the “sustaining resolve’ that maintained the heroic morale
of the Union soldier during the Civil War.

Lincoln’s success as an inspirational and motivational leader is most
evident in the folklore developed by citizens and soldiers, even while the
Civil War was raging and Lincoln had not yet been assassinated. Upon

19. Id. at 92 (“Only the authority of a battlefield triumph there could back his proc-
lamation with the moral authority it needed.”).
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hearing of Lincoln’s call for volunteers, a soldier wrote a poem that
describes the citizens and soldier’s support of Lincoln:

We are coming Father Abraham, three hundred thousand more,
From Mississippi’s winding stream and from New England’s shore,
We leave our plows and workshops, our wives and children dear,
With hearts too full for utterance, with but a silent tear;

We dare not look behind us, but steadfastly before,

We are coming, Father Abraham, three hundred thousand more.?°

Upon his death, soldiers remembered Lincoln with Christ-like sentiment.
“They succeeded in killing the Son but the father liveth.”2

The Christ-like image manifested itself in the storiesthat likened Lin-
coln’sactsto miracles. Of note wasthe poem The Seeping Sentinel, which
turned the real-life grant of clemency to William Scott into a fictional
account. Lincoln did grant clemency to a soldier who faced death for
deeping while on watch; that soldier was later killed in action. The truth
became the basis for embellished and romanticized books, plays, and mov-
ies.

The qualities that soldiers and citizens saw as saintliness derive from
Lincoln’s genuine compassion for the soldiers' welfare combined with his
immense skill asa politician, who understood the nature of leadership with
exceptional acuity. Lincoln became “Father Abraham” not by sitting in
Washington behind closed doors. Rather, Lincoln met with the soldiersin
their camps, in his office, in the hospitals, and on the campaign trail. Sto-
ries of Lincoln’s mercy and charity reached his soldiers through storiesin
newspapers and magazines, not to promote his political interests but to
strengthen the morale of hisarmy and its commitment to the Union cause.
Lincoln’s personal and apparent concern for the soldiers motivated and
inspired them to continue the fight. The reader discovers, through insight
into the Union soldiers' opinions, that Lincoln isastronger, more effective
military leader than previously discerned.

Davis supports his conclusions about Lincoln’s skill as a leader and
the strength of the relationship between Lincoln and the Union soldiers by
weaving insightful quotesinto awell-written narrative. While casual read-
ers will not find Lincoln’s Men difficult to read or uninteresting, they

20. Id. at 73.
21. 1d. at 244.



2000] BOOK REVIEWS 218

should not rely on it as their primary history of the Civil War or complete
biography of President Lincoln. Despite its limits, Lincoln’s Men is rec-
ommended to the reader with a background on the Civil War who is |ook-
ing to develop a more complete understanding of Lincoln and hisrolein
thewar. Foremost, Lincoln’sMenfillsavoidin Civil War scholarship with
its fresh perspective into the relationship between Lincoln and the Union
soldier.
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ON KILLING?

RevIEWED BY MAJOR ROBERT BOWERS?

You run swiftly acrossamuddy field with riflein hand, bayonet fixed.
Before you runs another man in a different uniform. He abruptly wheels
to face you and your eyes meet at the moment you forcefully thrust the
bayonet into him. With wide eyes fixed upon yours, he gurgleswordsin a
foreign tongue through blood as he sinks to his knees to die. At this
moment, you think that he is old enough to be a father.

What did you think as you pursued him? How did you feel as you
impaled him? What effect will this have on your mental state tomorrow,
and yearsfrom now? Multiplied by all the other combatants experiencing
similar stimuli, how will this impact the entire force? If you have never
contemplated the psychology of the act of killing, you will after reading
this book.

For an institution whose livelihood revolves heavily around killing,
the military seems to devote scant attention to how this act impacts those
who do it. However, in On Killing, author Lieutenant Colonel Dave
Grossman takes great strides to focus readers on the impact of killing. He
describes hiswork as “[a]n attempt to conduct a scientific study of the act
of killing within the Western way of war and of the psychological and
sociological processes and prices exacted when men kill each other in
combat.”3

In an ambitious undertaking of momentous significance, the author
deftly moves through diverse chapters, each warranting a book of its own.
The overall effect is a smooth, riveting, and thought-provoking commen-
tary on the act of killing. This review provides a synopsis of On Killing,
discusses its strengths and weaknesses, criticizes the book’s final chapter,
and raises leadership lessons imparted by Grossman’'s commentary.

Grossman begins his exploration with S. L. A. Marshall’s World War
Il study found in Men Against Fire, which revealed remarkably that amere

1. DavE GrossmaN, ON KiLLING (1995).

2. United States Army. Written while assigned as a student, 49th Judge Advocate
Officer Graduate Course, The Judge Advocate General’s School, United States Army,
Charlottesville, Virginia.

3. GrossmAN, supra note 1, at xxix.
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15% of line infantry who saw targets in combat actually fired their weap-
onsat them. Grossman observes an intraspeciesreluctanceto kill your fel-
low man if you are among the 98% nonsociopaths that perceives a
resistance to the act of killing. The resistance occurs between the human
forebrain, where reasoning and the conscience occur, and the midbrain,
which isimpulsive, reactive, and indistinguishable from animals. Without
negative connotation, the 2% sociopaths (“natural soldiers”) are described
as men well in control of their faculties who simply do not experience the
normal resistance to killing or the resultant psychiatric trauma associated
with extended periods of combat. The reactionsimbedded in the midbrain
through repetitive training kick in when one becomes literally “scared out
of their wits,” causing the reasoning process in the forebrain to
stop. Grossman provides startling examples that seem to support the
notion that man will avoid killing when possible: for instance, he usesthe
rigorously trained Prussians of the 1700swho had a60% hit rate for targets
seventy-five yards away during training but who performed miserably
against live targets a mere thirty yards away in the Battle of Belgrade; he
also recounts the Vicksburg night battles where companies exchanged
repeated volleys from fifteen steps apart without a single
casualty. Grossman attributes the increase in the number of U.S. soldiers
firing their weapons from Marshall’s 15% to Vietnam’s 90% to the change
from use of known distance targetsto theinstant gratification of pop up tar-
gets, hence conditioning soldiers akin to Pavlov’s conditioning of labora-
tory dogs.

From the above general topic Grossman next introduces the concept
that all men possess afinite well of fortitude. The well of fortitude dimin-
ishes depending on the weight of: the burden of the duty to kill; the actual
killing event; and the stress of being atarget to bekilled. Therateat which
the well is drawn from depends on the impact of the emotional stimuli.
Those who receive the most stimuli, usually line infantry, deplete their
wells the soonest. At some point unknown, each man will drain his well
dry and become a psychiatric casualty. At times during World War 11, the
U.S. Army could not replace fast enough those soldiers evacuated as psy-
chiatric casualties. Various factorsimpact the degree to which the stimuli
arefelt. Generally, the more dehumanized the target and less personal the
situation is, then less impact will result from the killing. Factors include
cultural distance (for example, the belief that the only good Indian isadead
Indian), mechanical distance (for example, a green blob on a night vision
scope versus a plainly visible man), and physical distance (for example,
the difference between hand-to-hand knife fighting and dropping bombs
from amile above). The more personal or intimate the emotional impact,
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the more draining it is upon the well of fortitude. Numerous studies
revealing that men in combat fight out of a desire to be held in esteem by
their comrades and leaders, to participate in the group accomplishments,
and to avoid the shame and guilt of not supporting the group are also dis-
cussed.

From the topic of fortitude, the author proceeds to describe the mech-
anisms that enable atrocity and techniques that some militaries have
adopted to increase the killing efficiency of their servicemen. For most
killers, there is a series of emotional responses associated with the
act. Onefeelstrepidation and perhaps rel uctance beforehand; exhilaration
at the time of thekill; guilt or remorse afterwards; and rationalization over
time. The nature and circumstances of the act may affect the intensity and
duration of each of these responses. As mentioned earlier, there were
many psychiatric casualties during World War 11, but the incidence of Post
Traumatic Stress Disorder afterwards was de minimis. Vietham was the
opposite. The author attributes that to a rationalization and acceptance
phase manifested through such acts as the praise of society, the conducting
of parades, and the awarding of medals after World War 1l but not after
Vietnam. Convincingly, the author proposes that crew-served weapons
are the greatest casualty producers on the battlefield because there is a
mutual surveillance process that overcomes the individual’s innate reluc-
tancetokill, and because of the diffusion of responsibility and group abso-
[ution after the killing.

Grossman's last and culminating point is to take what he has estab-
lished in the previous chapters and extrapol ate that violent mediaand inter-
active video games are conditioning the youth of society to be lessresistant
to killing in much the same way that military training practices have con-
ditioned soldiers. His point isthat popular culture’s adoption of desensi-
tizing techniques is behind the increased homicide rates among the young,
and that society may expect more unless they understand how this has
occurred and work to reverseit.

With little fanfare, the author is endearing as a humble yet competent
pioneer in an understudied subject. Proclaiming at the book’s beginning
that, “[t]o neglect itistoindulgeit,”* helaunchesinto thisnovel study. He
provides his credentials as a present Professor of Military Science at
Arkansas State University, a former instructor of psychology at West
Point, and as a lieutenant colonel of Infantry qualified as an airborne

4. 1d.
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ranger. While this indicates some background relevant to the topic, he
acknowledges he has no personal experience in killing. But if not this
author, then whom?

The greatest strengths of the book are the convincingly articulated
theories put forth by the author and supported by extensive research as evi-
denced by the bibliography. Someworks, suchasS. L. A. Marshall’sMen
Against Fire, are renown in military circleswhile other works are obscure.
Much of the book’s success is the ssmple consolidation of these disparate
but related mattersinto one source. In each chapter the author supports his
thesis with pertinent anecdotes. Most of these anecdotes draw from sec-
ondary sources, the works of other authors who have touched upon the
nature of war but not specifically upon the psychology of the individual
doing the killing.

Less satisfying and perhaps the greatest weakness of the book is the
dearth of primary sources. While this book was written on the heels of
United States involvement in Grenada, Panama, the Gulf War, and Moga-
dishu, none of these sources are tapped. There is no shortage of service
members with killing experience. Admittedly, these conflicts were of
short duration. While that limited combat exposure and resultant mental
state wouldn't qualify them for some parts of the book, their killing expe-
riences more than qualifies them for other parts of the book. The author
instead cryptically relies on “hundreds’ of veterans “who have shared
secrets with me.”® He imparts that they must remain anonymous. For a
book that started off purporting to be a “scientific study,”® this methodol-
ogy does not appear sound. The author refers throughout the book to con-
versations he had with audience members after speaking engagements,
discussions over abeer at a Veterans of Foreign Wars bar, or other similar
circumstances. Furthermore, he relies heavily on the “experiences’ of
alleged veterans contributing to a forum-style column in bygone issues of
Soldier of Fortune Magazine. The inability to measure the credibility of

5. Id. at xi. It is sometimes impossible to distinguish whether a source is first hand
or second hand. For example, on page 256 the author discusses a source named Bill Jordan.
Jordan’s opinion isimportant in supporting the author’s opinion, but it is unclear what Jor-
dan's status is. | found eighteen sources clearly identifiable as first hand throughout the
book.

6. Id. at xxix.
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the sources detracts from reader confidencein theories that otherwise seem
sound.

Despite the lack of faith engendered by unverifiable sources of dubi-
ous credibility, the technique of putting forth theories supported by well-
researched anecdotes works through the beginning chapters. The merit of
the ideas outweighs the credibility problem of the sources. However, the
fina chapter’sthesisthat popular culture's adoption of military desensitiz-
ing techniques is behind the increase in the rising rate of violent behavior
among youth may be a step too far. Where the previous chapters were
sound theories supported by secondary sources, thefinal chapter comes off
as merely unsupported speculation.

Theories on the underlying causes of escalating youth violence
abound and while this book was written in 1995, the issue remains current
and controversial. To the detriment of this last chapter, it is apparent that
thereis preciouslittle support for these conclusions. The author putsforth
the basic premise that the gratuitous violence prevalent in media today
conditions youth to overcome what once was anatural resistanceto killing,
in much the same way that pop-up targets conditioned soldiers. Sitting
with sodas and snacks on the sofa with the movie or videogame before
them, the youth of today associate the pain and suffering of others with
their own immediate gratification. While the author does put forth agood
casethat thisdynamic is certainly afactor, hislack of credible sources and
neglect of other dynamics’ make hisfinal point of a cause and effect rela-
tionship unpersuasive.

Recalling next that the author’s purpose statement provided that this
was astudy of the act of killing within the Western way of war, he nowhere
qualifies that phrase. On the contrary, he incorporates anecdotes from a
wide range of differing and distinctly non-Western conflicts, from Japa-
nese bayonet practice with live Chinese prisoners to the Tutsi victims of
Hutus begging to be shot by a bullet as opposed to being hacked to pieces
by a machete. Do legions of Japanese suffer Post Traumatic Stress
Disorder? Do the machete wielding Hutu butchers lie awake at night with

7. Both presidential candidatesin the 2000 election raised media violence marketed
to underage audiences as an issue on the heels of the 11 September 2000 Federal Trade
Commission release of areport finding that the entertainment industry ignores its own rat-
ing schemes to sell to this group. However, no report has conclusively demonstrated the
degree, if any, to which this dynamic is a cause of youth violence. The breakdown of the
nuclear family and the lack of a sense of community in contemporary society are examples
of other plausible contributing dynamics.
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heavy consciences? Are these episodes fairly encompassed in the “\West-
ern way of war?’ The author’s own adherence to his defined scope or,
aternatively, expanding to embrace these types of events would enhance
the book.

Inaccuracies aso exist in the book. While discussing the depersonal-
izing rationalizations that enable killing, the author uses a sniper’s state-
ment as a supporting anecdote: “You don't like to hit ordinary troops,
becausethey’ re usually scared drafteesor worse. . . . The guysto shoot are
the big brass.”® This passage implies that target selection is arbitrary
rather than doctrinal, which for trained snipers it is not.° In another
instance, the author described how superior training could overcome one’s
innate reluctance to kill, offering as a supporting anecdote that the Moga-
dishu battle produced eighteen U.S. soldierskilled versus an estimated 364
Somalis.’® He neglected to mention that most Somali casualties were
attributabl e not to the better-trained U.S. dismounts, but to helicopter gun-
ship fire, and that many of those Somali casualties were noncombatant col-
lateral damage.™

Alarmingly for a judge advocate, the law of war is mentioned only
twice, and then only briefly and with questionable accuracy.'® These eas-

8. GrossmAN, supra note 1, at 109.

9. U.S. DerP'T oF ArMY, FIELD MANUAL 23-10, Sniper TrAINING (17 Aug. 1994), and
its ancestry consistently prescribe a doctrinal target selection process with little room for
discretion as suggested by the source. Factors in descending order are: threat to sniper
team; probability of first round hit; certainty of target identification; and target effect on
enemy. Accordingly, target prioritiesin descending order are: enemy snipers; dog tracking
teams; scouts; officers; noncommissioned officers; vehicle commanders and drivers; and
communications personnel.

10. Id. at 258.

11. MaRrk Bowbpen, BLack Hawk Down (1999) (describing how the less-than-dis-
criminate close air support of electric gun equipped AH 6 “Little Bird” helicoptersinflicted
the preponderance of Somali casualties).

12. 1d. at 203, 263. The author discusses a Geneva Convention prohibition on tar-
geting personnel with white phosphorous, when this prohibition actually comes from the
Hague Convention. He also confuses the issue of how prisoners must be treated with the
requirement to take them, which are two entirely distinct issues. Id. at 203. The author
also states that the Geneva Conventions (plural) were established in 1864. Id. at 263.
While some discussion on thewounded and sick inthefield wasinitiated at thefirst Geneva
Convention (singular) in 1864, the four Conventions (plural) commonly referred to as the
Geneva Conventionswere not “ established” until 12 August 1949. SeeU.S. DeP'T oF ARMY
Pam. 27-1, TReaTiEs GOVERNING LAND WARFARE (December 1956).
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ily correctible inaccuracies inspire one to wonder what other inaccuracies
dippedin.

Assuming that the theories put forth are correct, the military hasmuch
work to do. Trainers must understand how their curriculum, from pugil
sticks to stress cards, affect the psychology of those they aspire to train to
fight. Tacticians and personnel managers must plan soldier use with an
appreciation that they are psychologically perishable. To preserve this
resource, troop strengths must be maintained so that forces with the great-
est stimuli exposure can rotate in such a manner that they are best able to
stave off depletion of their wells of fortitude. Failure to do so in times of
war may have catastrophic consequences. If the killing occurs at the inti-
mate ranges where the psychological impact is greatest, such asin cities,
that is a planning factor. Weapon systems that give the greatest standoff
minimize the psychological impact of killing, and a military should maxi-
mize such weapon use accordingly. This is especialy true in an ethni-
cally-mixed military whereit is not permissible to dehumanize the enemy
by fostering cultural distance (another viable way of minimizing impact).
Psychological testing should be implemented to identify the two percent
sociopathic “natural soldiers’ and place them where they may best be
used. For all defense counsel representing soldiers affected by the stresses
of combat, an individual’s stimuli exposure and resultant psychological
state would be crucia evidence in mitigation and extenuation.

By any fair sense of proportion, thisbook’s merits vastly outweigh its
deficiencies. Oneisleft with the aftertaste that thiswas an overdue broach
in an area of momentous significance. It offers much to an array of
readers. OnKilling offersafascinating breach into ataboo and uncomfort-
able, yet central and overlooked subject. The reader will be profoundly
moved upon completion and will undoubtedly contemplate the book’s
import long thereafter.
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RATTLING THE CAGE: TOWARD LEGAL RIGHTS
FOR ANIMALS

RevieweD BY LIEUTENANT CoMMANDER R. A. COoNRAD?

Jerom died on February 13, 1996, ten days shy of his fourteenth
birthday. The teenager was dull, bloated, depressed, sapped,
anemic, and plagued by diarrhea. He had not played in fresh air
for eleven years. As a thirty-month-old infant, he had been
intentionally infected with HIV . . . .3

Rattling the Cage begins with the story of Jerom, a chimpanzee. By
introducing Jerom, author Steven Wise encourages readers to find the
chimpanzee akin to an abused, tortured child who has been criminally
infected with the Human Immunodeficiency Virus (HIV). However, this
compelling introduction isthe last significant glimpse the reader has of the
“stars” (and heart) of the book until chapters nine and
ten. Disappointingly, Wise chooses the wrong road to his destination and
attempts to cross a wide chasm without any plans for first building a
bridge, or at least using the one already constructed—current animal wel-
fare laws—to help him get there.

The author’s thesis is stated simply and clearly on page four: “This
book demands|egal personhood for chimpanzees and bonobos.”4 Hispro-
posal for “legal personhood” for chimpanzees and bonobos® is a mere
starting point in his quest to secure fundamental civil rights, on a piece-

1. SteveN M. Wisg, RATTLING THE CAGE: TowARD LEGAL RiGHTS FOR ANIMALS (2000).

2. United States Navy. Written while assigned as a student, 49th Judge Advocate
Officer Graduate Course, The Judge Advocate General’s School, United States Army,
Charlottesville, Virginia.

3. Wisg, supranotel, at 1.

4. Id. at 4.

5. Bonobos are pygmy chimpanzees.
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meal basis, for avariety of animals® on the basis of “autonomy,” meaning
exhibiting some evidence of a“mind.””’

Wise focuses, oddly, on these changes springing forth from common
law decisions, rather than through the more logical legidlative process.

The decision to extend common law personhood to chimpanzees
and bonobos will arise from a great common law case. Great
common law cases are produced when great common law judges
radically restructure existing precedent in ways that reaffirm
bedrock principles and policies.®

Hefailsto devote even asingle chapter to the success or failure of existing
animal protection laws, which have provided the substance of hislaw prac-
tice and constituted his area of expertise for the last twenty years,® to jus-
tify the need for such aradical change. Further, his conviction in his own
thesis becomes suspect when he refers to his own proposal as an “ experi-
ment.” 10

To support histhesis, Wise embarks on ameandering journey through
history and multiple disciplines. Hisimpressive research! delvesinto the
law, history, medicine, religion, literature, and several scientific
disciplines. He analogizes the development of animal rights to similar
developments in the areas of slavery, unborn fetuses, the mentally ill,
humans in vegetative states, periods of human genocide, and normal child
development.'? He even makes a comparison to an artificial intelligence
robot named COG. 13

Wise expends considerable effort trying to establish the intelligence
and “humanity” of chimpanzees and bonobos—their “qualifications,” if
you will, for lega personhood. While the result makes fascinating read-

6. Specifically, he lists other primates, dolphins, whales, elephants, parrots, and
dogs. Wise, supra note 1, at 268-69.

7. 1d. at 268.

8. Id. at 270.

9. In addition to practicing animal protection law, Steven Wise teaches “Animal
RightsLaw” at Harvard Law School, Vermont Law School, John Marshall Law School and
at Tufts University School of Veterinary Medicine. 1d. at Book Jacket.

10. Id. at 118.

11. The book contains 1325 footnotes.

12. Wisk, supra note 1, at 239-66.

13. Id. at 268.
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ing, the effort is largely wasted given his radical thesis. These chapters
comprise the best segment of the book and would provide the most con-
vincing argument for strengthening animal welfare laws, if that were his
focus. Indeed, he makesan extremely convincing casefor the striking sim-
ilarities between primates and humans, highlighting the impressive capa-
bility of chimpanzees and bonobos to actually communicate intelligently
and meaningfully with humans.* Despite this evidence, however, Wise
admits that there is substantial disagreement even among the scientists
who work with chimpanzees, bonobos and other animals, as to their “con-
sciousness’ and thus any claim to humanity.®

More significantly, the people most likely to read this book—animal
lovers—do not need the hard sell approach. Animal lovers throughout the
world already think of their petsasintegra partsof their families and know
from experience how very special they are.'® Animal loverswill tell any-
one who listens that their pets have personalities; that they can think and
reason; that they are capable of pure, unconditional love; and that to abuse,
neglect, or treat them inhumanely iscriminal behavior. The scientistswho
work with primates and other animals, who recognize their special intelli-
gence and qualities, likewise do not need convincing. Those who disagree
will not be convinced no matter how many pages of passionate argument
Wise sets before them. What this group of readers does need, however, is

14. Id. at 239-66.

15. Id. at 179-237.

16. Meet Kaylaand Molly. Kaylais eight years old, has beautiful blue eyes, and is
petitein every way except personality. She can bethe sweetest little girl you have ever met,
endlesdly entertaining with her athletic, if lessthan graceful, acrobatics. Yet she hasatem-
per and, when angry, she assaults your eardrums with bloodcurdling screams. She suffers
from asthma. Her spells can come at any time, unbidden, but are generally triggered when
she gets upset or scared, and will break your heart every time. Kaylacrieswhen | leavefor
work each day and runs to greet me at the door each night.

Brown-eyed Molly is six, stunningly beautiful, extremely smart, sensitive, and
adores bunny rabbits. She loves long walks, a wide variety of games, any activity in the
water, and sleeping late. Sheis outgoing and makes friends easily. She, too, hatesit when
| leave in the morning, but her mourning is quiet and solitary, as she tucks herself away in
her room. When | get home, she meets me at the door with unbridled enthusiasm, barely
able to contain herself until | can empty my arms and embrace her in ahug.

Kaylaisasealpoint Siamese cat and Molly isaDalmatian. They aretwo of my three
pets and, for al intents and purposes, my “children.”
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acomprehensive survey of the success or failure of current animal welfare
legislation.

Finally, by advocating such sweeping changes by means of inspired
common law judges willing to make radical changes in the law, Wise
ignoresthereality of the modern legal system. Today, most laws are made
by legislatures, not courts. He aso ignores the obvious. no matter how
great their “human-like” qualities, animals simply are not human. Even
most animal lovers, who fight steadfastly for the strongest animal welfare
laws and for harsh criminal penaltiesfor those who abuse animals, will not
buy into the notion of instant legal personhood for animals. Thereis sub-
stantial intermediate legal ground that must be covered first.

Curiously, Wise devotes no meaningful arguments, positive or nega-
tive, to the success or failure of existing animal welfare laws. He states,
“[w]ithout legal personhood, oneisinvisibleto civil law. One hasno civil
rights. Onemight aswell bedead.”1” Yet he offers no arguments, no data,
no facts, no succession of legal failures, to support this statement. He also
argues, “until humans learn to fight for them or write for them, nonhuman
animals will never have any rights.”1® Yet he and others, as well as orga-
nizations like the American Humane Society, American Society for the
Prevention of Cruelty to Animals, Peoplefor the Ethical Treatment of Ani-
mals, and many others, are doing just that. Wise does not adequately rec-
ognize these efforts.

It is beyond the scope of this review to comment on al of the animal
welfare laws in existence, but a quick search on the Internet reveals the
sheer breadth of coverage.l® News stories substantiate the high level of
interest in animal rights and welfare, aswell asthe effects of legal and pub-
lic pressure where abuses are found.?® Recent congressional hearings spe-
cifically target the ethical use of chimpanzeesin biomedical research.?* In

17. 1d. at 4.

18. Id. at 14.

19. See, eg., Animal Law: Subject Matter Index, Northwestern School of Law of
Lewis and Clark College, at http://www.Iclark.edu/~alj/table-subjects.html (last visited
Nov. 8, 2000).

20. Examples include finding homes for the Air Force “ Space Chimps’ and Navy
bottlenose dolphins specially trained for important military missions. Again, there are
numerous stories available online on both of these subjects, such as Space Chimps: The
Forgotten Veterans, MSNBC, available at http://www.msnbc.com/news/167403.asp (last
visited Nov. 8, 2000). Several news stories on United States and Russian use of bottlenose
dolphins for military exercises and missions can be found at numerous online sources, dat-
ing from 1989 through 2000.
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fact, these very laws and processes comprise the bedrock that Wise has
relied upon in his practice over the past twenty years in defending animal
rights.?? Yet, throughout 270 pages, there is no significant discussion of
these laws.?

Though not plainly stated, the catalyst for Wise's pleafor legal per-
sonhood for chimpanzees and bonobos is an attempt to thwart their lawful
use—like Jerom’s—in biomedical research. The abusive conditions to
which such animals are subjected are amere sidelight, beyond functioning
as an effective “grabber” for his book. While there is no excuse for keep-
ing any animal in an inhumane environment, there are valid arguments for
using animalsin biomedical research. Such research has resulted in cures
for horrible diseases, vaccines to save human lives, and many other medi-
cal benefits. Wise fails miserably to explore (and refute) this legitimate
subject area.?*

Wiseleaves open the extension of legal personhood beyond chimpan-
zees and bonobos.?> Except for establishing the criteriathat other animals
granted such status should have “minds,” he provides no guidelines for
making such future extensions.?6 He also concedes that not all animals
have “minds,” and thus not al animals have aright to legal personhood.?’
Yet, in this concession, he is guilty of discrimination and hypocrisy that
highlight the primary fallacy of his argument: where to draw theline. In
effect, heis stating that some animals really are animals and deserve to be
treated as animals, with no rights, while other animals are essentially
human, or at least deserving of human-like status and rights.

Wise fails to discuss two additional key points: (1) the long and
short-term implications of endowing various species of animalswith legal
personhood; and (2) how conferring legal personhood to any animal is
magically going to solve the underlying problems. At one extreme, armed
with fundamental civil rights, it is conceivable that animals might eventu-
aly “sue” their owners (through advocates, of course) for all kinds of triv-

21. Chimpanzeesand Biomedical Research: Hearing of the Health and Environment
Subcommittee of the House Commerce Committee, 106th Cong. (2000), available at http:/
/www.lexis.com.

22. Wist, supra note 1, at Book Jacket.

23. Hegivesabrief, dismissive discourse on anti-cruelty statutes. 1d. at 43-45.

24. |d. at 239-66.

25. Id. at 267-70.

26. Id.

27. 1d.



231 MILITARY LAW REVIEW [Vol. 166

ial indiscretions beyond serious abuse or neglect addressed by existing
laws. Finally, if the current animal welfare laws are inadequate, the solu-
tionisnot to create instant fundamental rights, but to strengthen the current
laws by more vigorously pursuing violations and increasing punishments.
Legal personhood is not going to work amiracul ous changein how certain
animals are viewed and treated. The process needs to beincremental, but-
tressed by education and public support through legislation. It isthen the
province of the courts to see that the laws are enforced fairly.

We need animal welfare legislation. We need to ensure the humane
treatment of animals. We especially need to ensure adequate habitability
and humane treatment for those animal s sacrificed in biomedical and other
experiments deemed necessary for studying, curing, and preventing
diseases. Theseissues are well settled and no longer in dispute. Much of
our legislation appropriately provides for criminal penalties for violation
of animal welfare laws. We need to enforce existing laws better and we
need to improve on those laws where they are deficient. But until we have
taken these steps and they have failed, until we have built the bridge over
the chasm, we cannot simply leap to the other side without concern for the
long and short-term consequences. If, and when, the time comes for
sweeping change, it must be through the democratic, legislative process, if
it is to have any broad application or meaning. Wise quotes with disap-
proval along-standing principle of sound jurisprudence from an 1890's
casein lreland:

The law is, in some respects, a stream that gathers accretions,
with time, from new relations and conditions. But it is also a
landmark that forbids advancement on defined rights and
engagements; if these are to be altered—if new rights and
engagements are to be created—that is the province of legida
tion and not decision.?®

Yet, thislong-standing principleis precisely how most legal change comes
to be and how such change earns widespread legitimacy.

As afinal observation, the book is littered with distracting spelling
and grammatical errors. The more glaring examples follow:

e “the U.S. Supreme Court agreed that a women has an
immunity. . .2

28. Id. at 108 (citation omitted).
29. Id. at 58 (emphasis added).
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«  “automattically” 3

«  “capicity”3!

«  “legal rulesthat even a . . . Judge could mechanically.”3?
(mechanically what?)

«  “Mine can only experienced by me, yours by you.” 33

e “Siena will start to understand that that her toy dog will
appear differently. . .”34

*  “Thereis little evidence that we humans think in the lan-
guage they know.” 3>

«  “Butif Michael beats me by scores 100 points. . .”36

e “Chimpanzees who learn abstract symbols can engagein a
kind of mathematicsthat is advance upon the primitive ability of
human infants to add and subtract small integers.”3’

«  “All learned the words they wanted to learned. . .” 38

«  “thedifficulty of thetast is not widely understood. . .”3°

The book is simply too ambitious and premature. Wise has done an
amazing job of cataloguing the historical treatment of animals, from Bib-
lical times through the present, with one glaring exception: glossing over
the current status and effectiveness of animal welfarelegislation. Thisisa
critical foundational underpinning that cannot simply be cast aside with
minimal comment. If the current laws are not working, or do not go far
enough, then the reasons need to be explored so that the problems can be
addressed. Wise has the experience and knowledge to take this step, yet
for reasons unexplained he chooses not to. The result is an incomplete
journey, unfulfilled expectations, and an unsupported conclusion.

Wise's greatest contribution through the book is his summary of the
phenomenal gains made with primates. He shows how, through human
enculturation, their intelligence and capabilities thrive. Their lives—and
ours—are enriched because of the experience. Not only can primates be
taught to communicate with humans, they can al so teach their young what

30. 1d.
31 1d. a 61.

32. 1d. at 117.

33. 1d. a 126 (emphasis added).
34. 1d. a 152 (emphasis added).
35. 1d. at 158 (emphasis added).
36. 1d. at 178 (emphasis added).
37. 1d. at 188 (emphasis added).
38. Id. at 227 (emphasis added).
39. Id. a 229 (emphasis added).
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they have learned. Primates clearly have a lot to teach us, but not yet as
our equals.
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SON THANG: AN AMERICAN WAR CRIME?

Reviewep By Maor Davip D. VELLONEY?

[H]e told them to go out and get some, to pay the motherf—rs
back, to pay them back good. To shoot everything that moved.
To shoot first and ask questions later and to give them no dack.
... Ifthekiller team. .. saw anyone moving along theftrail, . . .
if they saw anyone cutting across a rice paddy, . . . they were to
shoot these people.®

First Lieutenant Ron Ambort exhorted five of his company’s marines
to “Get Some” before they left on patrol for Son Thang on the night of 19
February 1970. The young B Company commander’s choice of words,
“get some,” echoed the motto of the 1st Battalion, 7th Marines, and fit in
with the battalion’s “body count mentality.” Immediately following
Ambort’s pep talk, Lance Corporal Randy Herrod led the five-man patrol,
knownasa“killer team,” toward the small hamlet. The patrol encountered
neither enemy soldiers nor hostile fire that evening. Yet, lessthan an hour
after receiving Ambort’s briefing, Herrod gave the order: “Shoot them!
Kill themall! Kill all of them bitches!”4 Upon hearing the order, thekiller
team opened fire on six honcombatant Vietnamese women and children.
The murderous scene repeated itself twice in the next few minutes, leaving
sixteen women and children dead.

Four general courts-martial resulted from the incident. A panel of
officers convicted Private Michael A. Schwarz of premeditated murder
and sentenced him to confinement for life. A pand of officer and enlisted
members convicted Private First Class Samuel G. Green, Jr., of unpremed-
itated murder and sentenced him to five years in confinement. Another
officer panel acquitted Lance Corporal Randy Herrod, and amilitary judge
acquitted Private First Class Thomas R. Boyd. The government granted
Private First Class Michagl S. Krichten immunity in exchange for his tes-

1. GaRy Soiis, Son THANG: AN AMERICAN WAR CRIME (1997).

2. United States Army. Written while assigned as a student, 49th Judge Advocate
Officer Graduate Course, The Judge Advocate General’s School, United States Army,
Charlottesville, Virginia.

3. Souis, supra note 1, at 94 (quoting Article 32 testimony of Captain Charles E.
Brown, Jr.).

4. Id. at 47.
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timony against the other members of the killer team and declined to court-
martial Lieutenant Ambort following his Article 32 pretrial investigation.

Gary Solis's fast-paced narrative and detailed case study of the Son
Thang killings describe the challenges faced by Marine Corps command-
ers and judge advocates as they attempted to apply the reformed 1969 ver-
sion of the Uniform Code of Military Justice (UCMJ) in the wartime
environment of Vietnam. Theauthor concludesthat the Son Thang courts-
martial were a failure. Solis combines master story-telling skills with
extensive experience as a Marine Corps commander, accomplished histo-
rian, and legal scholar to chronicle what can best be described as the
Marine Corps equivalent of the My Lai massacre. Interestingly, Army
Lieutenant William L. Calley was charged with murdering 109 noncomba-
tant Vietnamese civilians only three months before the Son Thang
killings. Calley’s crimes occurred less than twenty-five miles from Son
Thang, and the worldwide publicity regarding the My Lai case made it
well known to the marinesinvolved in the Son Thangincident. By reading
Son Thang, students of international and criminal law, military lawyers,
and small unit commanders will gain vast insight into the leadership and
legal challenges faced during Vietham when commanders attempted to
enforce the law of war and punish alleged war crimes using the
UCMJ. Although Solis approaches the incident with somewhat of a pros-
ecutorial bias, this easy to read and historically informative book should
find itsway onto all judge advocates and junior officers' reading lists.

This book review first addresses the author’s qualifications and writ-
ing style. Second, the review examines the book’s strengths, including its
organization and flow, use of maps and pictures, character development,
and documentation and use of sources. Third, the review identifies the
author’s pervading prosecutorial bias. Last, the review discusses the
book’s weaknesses, including its inconsistent conclusion regarding inex-
perienced counsel and its tendency to raise issues without completing any
meaningful analysis.

Soalis’'s background, including his experience as a military officer and
as aprofessor, makes him uniquely qualified to write about the Son Thang
killings. Solisentered the Marine Corpsin 1963 and served as an amphib-
ian tractor company commander in Vietnam starting in 1966. Following
law school, he served as a judge advocate in the Marine Corps. Before
retiring in 1989, he participated in more than 750 courts-martia either as
prosecutor or as military judge. His last few years in the military were
spent at the Marine Corps Historical Center writing ahistory of the Marine
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Corps military law experiencein Vietham. After retiring, Solis moved to
L ondon, England, where he earned adoctorate in thelaw of war at the Lon-
don School of Economics. He taught British criminal law in London for
three years and then joined the Department of Law at the United States
Military Academy at West Point in 1996.5 Solis's résumé indicates why
Son Thang so effectively combines historical documentation and research
with blunt and militant organization and reasoning. Because Solis occa
sionally approaches his audience as a professor would a student, the reader
often feelslike heislearning yet never able to grasp exactly what questions
will show up on the exam. His collegia approach does, however, foster a
desireto learn more about the command climate, combat environment, and
political atmosphere surrounding the Son Thang killings, as well as the
legal landscape involved in handling the tragedy.

Son Thang'sgreatest strength isits organi zation and flow. Soliseffec-
tively uses chapter breakdowns and section headings to keep the reader
focused as he weaves through complex fact patterns, background informa-
tion, political considerations, and analyses from different legal
disciplines. The historical background and introduction of the command-
ers he provides in Chapter 1 assists the reader in understanding the nature
of the environment in which the young Americans found themselves
beforeleaving on patrol to Son Thang. In Chapter 2, Solisstartsto develop
the book’s main characters, the members of thekiller team. Separate chap-
ters dealing with the patrol, investigation, pretrial proceedings, individual
trials, and post-trial processaid the reader in keeping information straight.
However, Solis is not content to write a dry book heavy on organization
and recitation of facts. He effectively weaves in scenes from the various
courts-martial throughout the book. In fact, Son Thang startsin the court-
room, emphasizing Solis's ultimate purpose of evaluating the military jus-
tice system’s failure to achieve just results. He also adds an element of
suspense by refraining from discussing the results of the trials until he
chronologically reaches the point in the story where the panel or judge
announces the verdict.

Other tools used by Solis that add to the book’s organizational
strength include maps and pictures. He effectively uses maps to assist in
setting the geographical scene and military areas of operation at the time
of thekillings.® Solis'suse of pictures and captions hel psthe reader under-
stand the characters that he so capably develops throughout the

5. Id. at xiv.
6. Id.at 7, 10, 32, 111.
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book.” The pictures also assist his explanation of some of the interesting
dynamics between various actors in the theater of operations. For
instance, he demonstrates the unique dynamic of the prosecutors and
defense attorneys living and working in close proximity in the combat
environment by including a picture showing al the key military attorneys
being sworn in together as special court-martial judges.® Pictures depict-
ing Herrod with his defense attorneys, the press, and First Lieutenant
Oliver North also demonstrate visually the circumstances surrounding his
court-martial.° When telling and analyzing this compelling true story,
Solis effectively combines his legal acumen, impeccable organizational
skills, and obvious ability to spin ayarn.

The masterful story-telling aspect of Son Thang is best exhibited
through the well-developed characters. All the major participants in the
drama come to life as Solis describes their family histories, educational
experiences, and military careers. He intersperses the development of the
killer team members throughout the story, climaxing with each marine's
interaction with his defense attorney at trial and testimony on the stand.
Though he often leaves policy questions unanswered throughout the book,
Solis never leaves a character hanging. He concludes each patrol mem-
ber’'s individual saga with intricate details regarding his return to family
and civilian life following his discharge from the Marine Corps. Solis
quickly establishes Lance Corporal Herrod as the story’s primary
antagonist. He even makes use of Herrod's own book, Blue's Bastards, to
develop the patrol leader’s critical attitude toward the military justice
system. Interestingly, First Lieutenant Oliver North was a key defense
witness for Herrod, and Solis indicates that North paints a very different
picture of Herrod in his book, Under Fire.1° Solis generally describes the
members of the killer team as “young, uneducated, battle-weary Marines
with troubled pasts.”*! He usestheir backgrounds and haphazard selection
for the killer team to identify leadership failures that may have led to the
unfortunate killings.12

The minor characters are also well developed. In fact, the cast of
characters as a whole resembles one that might be chosen for a fictional

7. 1d. passim.

8. Id. at 79.

9. Id. at 220, 242, 257.

10. Id. at 200, 228.

11. John P. Marley, SON THANG: An American War Crime, 44 NavaL L. Rev. 301
(1997) (book review).

12. Soulis, supranote 1, at 24-28.



2000] BOOK REVIEWS 238

Hollywood Vietnam War movie.® As mentioned above, the now famous
Lieutenant Colonel Oliver North testified at Herrod's trial regarding his
good character and heroic actions in saving North's life. Also playing a
supporting role was eventual Secretary of the Navy James Webb.1* While
in law school, Secretary Webb took a personal interest in Green's case and
was instrumental in helping to upgrade Green’s dishonorable discharge to
agenera discharge. Solisintroducesthe military judgefor three of thetri-
als, Lieutenant Colonel Paul St. Amour, in the opening pages of the book.
By developing the personality of the “irascible but practical” 1> marine
early on, Solisidentifies one of the most important sources he used to reach
his eventual conclusions regarding deficiencies in the military justice
system. Solis thanks St. Amour in his preface, and the numerous quotes
used in the book from letters St. Amour wrote to Solisindicate how much
the author relied on thejudge’ simpressions. In Chapter 1, Solisalso intro-
duces Mgjor Richard E. Theer, the battalion operations officer and investi-
gator who uncovered the war crimes. The sheer number of endnotes in
Son Thang attributing credit to letters or conversations with Theer indi-
cates the importance Solis placed on his opinions. Lieutenant Colonel
Charles G. Cooper, the hard-charging battalion commander, who eventu-
aly reached the rank of Lieutenant General in the Marine Corps and testi-
fied for the defense at all four trials, is developed in a negative light right
from the start. Perhaps this treatment results from over-reliance on
Theer’saccount.1® Whether the negative personafor Cooper isjustified or
not, his role as a secondary antagonist, along with the popular and aggres-
sive Lieutenant Louis R. Ambort, make for an intriguing story. Their role
as commanders also leads to acompel ling discussion by Solis of command
responsibility and the “obedience to orders’ defense under the law of war.
17

Solis's research, documentation, and use of available sources are
excellent. Most quotations and descriptions come directly from one of
three verbatim records. the joint killer team Article 32 pretrial investiga-
tion and the written sworn statements considered by the Article 32 inves-
tigating officer, the Ambort Article 32 pretrial investigation, or the record
of trial from United Satesv. Schwarz.1® Although the Green record of trial

13. Id. at x.

14. Id. at 283-91.

15. Id. at 109.

16. Id. a 239. In aletter to the author, Theer expressed that he was “incensed” at
Cooper’s participation in the trials. Solis does not address whether he thinks this might
have influenced Theer’s recollection of the events.

17. Id. at 57-59, 94-101, 154-58, 172-75, 207-09, 267-75.

18. Id. at 301.
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was lost and the Herrod and Boyd acquittals were not transcribed, Solis
makes effective use of pressreports and lettersfrom St. Amour, Theer, and
other first-hand witnesses to piece together hisfacts. He also uses second-
ary sources, but he tempers his reliance on them by either directly or indi-
rectly discussing their potential biases. The use of actual court-martial and
pretrial investigation testimony adds significant credibility to the
narrative. Solis's style and ability to clearly communicate the story, by
integrating the documented facts, make what would otherwise be dry legal
hearings come alive as realistic courtroom and investigative drama.

Although Salisis perhaps the most qualified person to write a narra-
tive and analysis of the Son Thang killings, an honest review of the book
must point out that he bases his ultimate conclusion that the trials were a
failure on a somewhat biased assumption. From the very beginning, he
assumes that justice demanded guilty verdicts and stiff sentences for Her-
rod and the other marines on the killer team. The very name of the book
includes the phrase “ An American War Crime.” Also, when discussing the
defense case in Herrod's court-martial, Solis entitles the section “ Defend-
ing the Indefensible.”° If one assumes that the marines were guilty, then
Salis's conclusions about the system logically follow from the fact that the
courts acquitted Herrod and Boyd. However, given that the purpose of the
trials was to determine guilt or innocence, Solis reaches his conclusions
too easily. He contends that the “results betray” that the military justice
system carried out its prosecutorial function “ deficiently.”?° Although, the
four Son Thang cases resulted in widely different verdicts and seemingly
inequitable findings of guilt, the reader will find that Solis's prosecutoria
bias and assumption of guilt tend to color his perspective as he develops
histhesis. Brigadier General Edwin H. Simmons’'s comments in the fore-
word are the first indication of a potential bias: “Solis decided that he
liked criminal law and liked being a prosecutor. He never defended an
accused then or later.”?! Solis bases his conclusion that the Son Thang tri-
als were a failure more on his belief that Herrod and Boyd should have
been convicted than a belief that the four results should have been similar.
Solis likely would have reached the same conclusion if all four trials
resulted in findings of not guilty because of hisassumption that the soldiers
were in fact guilty. He gives little credence to any defense arguments
regarding the difficulty of the young marines' situation and the established
normswithin theunit. Asastrict matter of international law, Solis may be

19. Id. at 235.
20. Id. at 294.
21. 1d. at xiv.
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right, but a more objective analysis from the defense perspective would
have added to the book’s value. Perhaps justice in the wartime confusion
of Vietham demanded the acquittals and the clemency reducing Green’s
and Schwarz's sentences to one year. Thereis no question that the varied
results demand analysis and explanation. From the defenseless noncom-
batants perspective, the facts are heinous and inexcusable. Solis offers a
number of well-reasoned and logical conclusions, but an overarching
assumption of guilt clouds his methodology. His conclusions are best
understood if one realizes from the beginning that he approachesthe trials
and his analysis of the killings with a prosecutorial bias.

Oneof Solis's conclusionsisinconsistent with his pervading assump-
tion throughout the book that justice demanded guilty verdicts. He con-
cludesthat one “deficiency” of thejustice system that led to the results was
the relative inexperience of the prosecutors who handled the Son Thang
cases. Hethen also fixesresponsibility for the Schwarz and Green convic-
tions on their military defense attorneys. Inexperience may have, and
probably did, affect the outcomes of the trialsto some extent. However, to
label all four trials as failures based on the inexperienced counsel does not
appear logical, given his assumption that all the defendants deserved to be
found guilty. Solisattemptsto correct theinconsistency in thethird to last
paragraph of the book by stating, “ The loss of the Herrod and Boyd cases
and, for that matter, the convictions of Schwarz and Green, cannot fairly
be laid at the doorstep of the ‘losing’ lawyers.”?? However, the book has
aready articulated conclusions that cannot be explained away by the last
minute caveat.

Solis's strength as an experienced educator in raising issues for con-
sideration and discussion also leads to another weakness in the book. He
opens discussions on a number of topics in the midst of his narrative and
failsto compl ete any meaningful or comprehensive analysisto substantiate
his conclusions. Examples include his editorial comments regarding
racial inequitiesin the Marine Corps,? his discussion of the dual supervi-
sory role of staff judge advocates over both prosecutors and defense attor-
neys,?* the folly of and problems with the replacement system in
Vietnam,? the lack of sentencing guidelinesin the UCMJ,%® and the prob-
lems with Project 100,000 and the enlistment of Category IV personnel

22. 1d. at 299.
23. Id. at 210.
24. |d. at 112, 216.
25. Id. at 202.
26. 1d. at 209.
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(individuals with very low general classification test scores).?” Perhaps
the most telling example of Solis's penchant for opening adiscussion with-
out completing the analysis or fully developing a suggestion comes at a
critical juncturein the book’s conclusion. He spends one paragraph giving
a general description of “field general courts-martial” under British mili-
tary law and suggests that such a system would eliminate some of the dif-
ficulties of applying the UCMJin awartime scenario.?® However, without
any further analysis or developed comparison, he moves on to his sugges-
tion that the military implement multi-service war crime teams. With
Solis's experience teaching criminal law in Britain, he certainly could have
more fully developed the suggestion for field general courts-martial.

Son Thang is at its best when Solis is narrating the story. There are
valuable lessons to be learned from reading the book. Junior officers and
judge advocateswould do well to consider the actions of their counterparts
in the Son Thang tragedy and attempt to avoid their mistakes. Ever the
professor, Gary Solis provides readers with not only adetailed history, but
alsoatool for instructing and discussing how best to enforce the law of war
within the parameters of the military justice system.

27. 1d. at 116-17.
28. Id. at 297.
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